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By SaMuEL C. EasTMAn. 


HARLES DOE was born April 11, 
1830, and died suddenly, while on 
his way to attend a law term of the Su- 
preme Court, on March 9, 1896. He was 
graduated at Dartmouth College in 1849. 
He studied law with Daniel M. Christie at 
Dover and at Harvard Law School, prac- 
ticed law in Dover after his admission to the 
bar, was county solicitor for two or three 
years, was assistant clerk and clerk of the 
senate of New Hampshire, was appointed 
judge of the Supreme Judicial Court, Sep- 
tember 23, 1859, was legislated out of office 
by a change of the court in 1874, and, after 
another legislative change of the court, was 
appointed chief justice of the Supreme 
Court, July 22, 1876, which latter office he 
held till his death. His first opinion ap- 
pears in 39 N. H. 211, Robinson v. Aiken, 
and consists of twelve lines; his second 
opinion is the next case, Pittsfield Bank v. 
Clough, and is expressed in two lines. His 
last opinion is not yet published. 

It will be seen that, for over thirty-four 
years, he was a member of the court of final 
jurisdiction of the State of New Hampshire. 
There were no inferior courts in New Hamp- 
shire during his term of service. The judges 
of the Supreme Judicial and of the Supreme 
Court held the trial terms in the different 
counties and sat together in the law terms 
for the corrections of errors. Prior to his 
appointment as chief justice, Judge Doe, in 
common with his associates, presided at the 
trial terms, which were allotted to him. Not 
long after his promotion, he was excused by 
his associates from holding trial terms, but 





he sometimes took the place of one of them 
who was ill and generally, perhaps always, 
was one of the two judges required by the 
State law to be present in trials of persons 
accused of murder. 

He was a Democrat at his entrance on his 
career, but became a Republican not long 
before his appointment as judge. After that 
appointment, he ceased to intervene publicly 
in political affairs, but it was pretty well 
understood that he exerted a great influence, 
sometimes by editorial contributions to the 
press, the authorship of which was not made 
public, and more frequently by personal 
interviews with leading politicians and by 
liberal contributions to campaign funds. 
When any matter that concerned the court, 
either as to its personnel, when a vacancy 
was to be filled by the governor and coun- 
cil, or when some proposed change was be- 
fore the legislature, his influence was always 
felt, though not always seen. 

It is said that in college he was not a 
diligent student. If this is the fact, he cer- 
tainly changed his habits when he applied 
himself to law. He was always indefatiga- 
ble in his researches into the past history 
of any question, and was not always inclined 
to follow established precedents when he 
believed that they were not founded on 
sound and valid reasons. During his term 
of office, largely owing to his influence, 
many of the decisions in the earlier reports 
have been modified, limited and overruled. 
Some of his own dissenting opinions have 
been finally ad~pted as the law and have 
obtained general acceptance. 


245 





246 





The Green Bag. 





As suggested above, Judge Doe was not 
a slave to precedent, but, on the other hand, 
had a passion for reform, sometimes, as 
has been thought by others, carrying his 
ideas to such an extreme as to be almost a 
hobby. By far the larger part of what he 
accomplished in this direction is accepted as 
beneficial, and very little will be undone in 
all probability. He was not, however, with- 
out the defects of men of his temperament, 


and the pendulum sometimes swung in both 


directions. Thus he wrote some of the 
briefest opinions to be found in the New 
Hampshire Reports, some of which are re- 
markable for their terse and condensed ex- 
pressions and others equally remarkable for 
what is omitted. He also wrote the longest 
opinions in the series, some of which lack 
clearness and pith from the evident too 
great care taken to eliminate all sources of 
error by approaching the subject from all 
possible directions. 

Under the influence of one of these moods 
and by personal supervision of each case, 
one volume of the reports contains chiefly 
brief opinions. The two notable exceptions 
in the volume are his own opinions. The 
rule of extreme brevity did not prove to be 
acceptable to the bench or the bar, and in 
the succeeding volumes there is no indica- 
tion of the extraordinary use of the “ blue 
pencil.” 

He was always anxious to have his opin- 
ions exactly right. Some of them were 
rewritten many times before he was satis- 
fied with the results. It was this trait which 
made him withhold many opinions from the 
press, thereby delaying the publication of 
the reports till they are now several years in 
arrears, 

When Judge Doe came to the bench, the 
old common law pleading, modified only by 
the statute allowing a defendant to annex to 
a plea of the general issue a brief statement 
of his defense in lieu of a special plea, was 
the law of the State. Half the labor of the 


bar was bestowed upon questions of plead- 





ing, and the lawyer who mistook his form of 
action sometimes lost his case from that 
cause alone. The merits of the case were 
often wholly lost sight of and never brought 
to trial. 

Under the leadership of Chief-Justice Bell, 
a few simple rules swept away the unneces- 
sary verbiage of the equity pleading. Justice 
has hardly been done to the great improve- 
ment that was effected by the reform thus 
inaugurated. The rules are few and readily 
understood and the examples given of what 
bill, plea and answer should be are master- 
pieces of concise pleading, from which, how- 
ever, nothing essential has been omitted. 

It remained for his successors, influenced 
largely by Judge Doe, to perform a like 
service for the common law practice. He 
began by amplifying the power of the statute 
authorizing amendments. On a demurrer, 
because the wrong form of action had been 
selected, he inquired of the contestant what 
form he would suggest as correct. ‘Very 
well,” he said, on receiving the answer, ‘“ Let 
an amendment be filed, making it as sug- 
gested, and we will go on with the case.” 
The court suggested one thing after another: 
that a declaration at law could be amended 
into a bill in equity; that a bill in equity 
could be added to the counts at law by 
amendment, when necessary to prevent a 
failure of justice, or the two could be joined 
originally. Step by step, the change went 
on until by the combination of the reform in 
the equity practice and the decisions modi- 
fying the common law pleading, the New 
Hampshire practice now has all the flexi- 
bility of the code practice without the rigid- 
ity of the hampering statutes. It is all con- 
trolled by the court, and all debate as to the 
meaning of a statute is avoided. All that 
is needed is for the plaintiff to complain 
that the defendant has done him- some 
wrong for which he is entitled to relief, and 
secure service of the writ, and the court will 
see that he does not fail for lack of a chance 
to make a legal statement of his claim. 
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Judge Doe liked to remind the bar that 
substantial justice in a speedy, inexpensive 
form was the chief duty of the court. The 
verdict of the bar, at the present time, is 
that this reform has been a successful one. 
Some of the same results have been reached 
in other States by legislative enactments, but 
in none by rules and decisions of the court, 
as in New Hampshire. 

Before his day, the practice of oppressive, 
unreasonable and often insulting cross-ex- 
aminations had been very common. Judge 
Doe resolved to break it up and to secure 
civil treatment for all who were called upon 
to aid in the administration of justice. Dan- 
iel M. Christie, with whom he studied law, 
and one of the strongest and best known 
lawyers of his generation in the State, was 
one of the greatest offenders in this direction. 
It fell to Judge Doe to preside at a trial term 
in Dover quite early in his career as a judge. 
When he saw that Mr. Christie was beginning 
to abuse a witness, he took advantage of the 
first flagrant breach of proper questions to 
say to the witness, “ You need not answer that 
question.” Mr. Christie quickly compre- 
hended the criticism and desisted. Gen. 
Marston, in the case of a like rebuke, gath- 
ered up his papers, ejaculated “What a 
damned fool!” and left the room and the 
case. He returned after the adjournment 
and a truce was declared, which proved to 
be a permanent peace. The old license of 
abuse has largely disappeared, though not 
without obstinate resistance on the part of 
some of the older and more aggressive 
members of the bar, as already suggested. 

Judge Doe did many things in his way of 
working out his rule of substantial justice 
that men of less vigorous intellect and less 
self-reliance would not have ventured upon. 

Not many years after his appointment to 
the bench, Judge Doe held a trial term in 
Grafton County. At that time there was no 
other bar in the State where trials were con- 
ducted with greater vigor and tenacity. Both 
the Binghams, Judge Rand, Harry Hibbard, 





and the present Chief-Justice Carpenter were 
among the leaders engaged in almost every 
case. Harry Bingham and Judge Carpenter 
were both well grounded in the common 
law, and doubtful, to say the least, of the 
propriety of any encroachment upon its well- 
established rules. In one of the school dis- 
tricts there had been a very bitter fight as to 
whether a schoolhouse should be repaired or 
a new one built in another location. The 
views of the economical party prevailed, and 
the school meeting, after an angry debate, 
voted to repair the old house. The minority, 
who, strange to say, were the men of wealth 
and the heavy taxpayers, determined it should 
not be done, and assembled and demolished 
the old house in broad daylight, not, how- 
ever, without resistance. A large number 
of the destroying party, prominent citizens 
among them, were indicted for riot. The 
county solicitor, the present Chief-Justice 
Carpenter, with whom was associated Harry 
Hibbard, moved for a trial. A verdict of 
guilty was almost sure to follow. Of course 
the sending to jail of so many persons out 
of one small school district would have 
created a feud which would have lasted for 
years. Judge Doe, who had informed himself 
of the facts, quietly, as if it were an ordi- 
nary occurrence, without waiting for the 
counsel for the respondents to say anything, 
said that he had considered the case and 
thought that substantial justice would best 
be done by sending it to a referee to assess 
the value of the property destroyed, direct- 
ing the referee to hear only one witness on 
each side, whom he named in the order; to 
determine who had participated in the un- 
lawful act and to apportion the cost between 
them; when the damages were paid to the 
school district, the cases were to be dis- 
missed. He offered to allow the State and 
the defendants to agree on the referee, but, 
as the solicitor would not agree, the referee 
was appointed by the court. The order was 
in his own handwriting and placed on file. 
Although the court would not hear the 
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solicitor nor his associate when they at- 
tempted to protest against this unheard-of 
disposition of a criminal case, the refusal 
did not prevent the usual debate at “the 
tavern,” frequented alike by the judge and 
the bar. Harry Hibbard, who possessed an 
unusual power of invective, walked up and 
down his large room, sympathizing with the 
solicitor and denouncing the act. All at 
once he stopped and exclaimed, “ After all, 
there is a moral sublimity about that fellow’s 
utter disregard of law which I must say 
commands my admiration.” 

At the next term, when the report came 
in, Judge Nesmith held the term. The 
county solicitor moved to reject the report 
and to proceed to trial, urging the illegality 
of the reference. Harry Bingham, who 
appeared for the respondents, followed. He 
was evidently hampered by his convictions 
and views of the law, but he made the best 
defense of the order that he could: that, 
under ordinary circumstances, an indictment 
could not be referred, but that, in this case, 
it was the best thing that could be done for 
all concerned. 

Judge Nesmith was plainly embarrassed 
He finally said that, while he should 
hesitated about making such an 
order, still the order was in the handwriting 
of Judge Doe, and it was a delicate matter 
to interfere with the orders of one of his 
brethren; he would make no ruling at all, 
but leave the case as he found it. “In 
short,” he added, “I wash my hands of the 
whole matter.” The result was probably 
beneficial to the school district, and is an 
example of what may be done by a judge 
whose doctrine is ‘‘ substantial justice,” pro- 
vided proper discretion is always used. 

It should not be forgotten that, under the 
common law rule in New Hampshire, the 
State has no exception, and, as the result 
was Satisfactory to the respondents, there 
was no way of correcting the error, if it be 
so considered, except by impeachment. 

The case has a sequel, which may as well 


also. 
have 





be told here. Judge Doe always strove to 
prevent a trial for murder, as will be sug- 
gested later. At the trial of Palmer for 
murder, in Portsmouth, at the conclusion of 
the opening by the State, Gen. Gilman 
Marston, the counsel for the respondent, 
whose peculiarities were no less marked 
than were those of the presiding justice, was 
called to the bench. Judge Doe said, “‘ You 
have heard the statement of the solicitor.” 

“Yes,” said General Marston. 

‘‘Can he prove what he says he can?” 

‘‘T suppose he can prove some of it.” 

“Well,” added Judge Doe, “don’t you 
think this is a case to settle?” 

“« Settle,” came the answer quickly and 
no longer in an undertone, ‘‘ we can’t settle, 
but you might refer it.” 

In a divorce case, tried by the court in 
New Hampshire, a hearing was fixed before 
the Judge at his room in the hotel. Judge 
Doe, on coming out from dinner, saw some 
persons waiting whom he thought might be 
the petitioner and witnesses. Finding on 
inquiry that this was so, he invited them to 
his room, questioned them to his satisfaction, 
and then told them they would not be 
needed any more and could go home. 
Shortly after, the counsel came in and apolo- 
gized for his delay because he could not 
find his witnesses. ‘‘Oh,” said Judge Doe, 
‘‘T have seen them and granted the divorce.” 
It is needless to add, perhaps, that there 
was no appearance for the defendant. 

At the close of a trial term in Merrimack 
County, when there had been one or two 
closely contested cases, in which the sym- 
pathies of the judge pretty plainly appeared, 
there was a general going over of the docket. 
The day was well advanced and the gas was 
lighted. Judge Doe had caused an entire 
change in the arrangement of the furniture, 
and the room had assumed a guise which it 
never had before, nor since, and this may 
have contributed to the general vague sense 
of uneasiness. The usual hour of adjourn- 


ment had arrived, but Judge Doe gave no 
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sign of stopping the call of the docket. 
One member of the bar, in whose favor 
various orders were made, manifested his 
content by a smiling face. The others were 
irritated to a greater or less degree. At 
length one member rose, and with tears in 
his eyes protested against a ruling. Almost 
immediately there followed in another case 
an exception with a vehement speech of 
ten minutes in length, directed chiefly at the 
court. Inthe same case, Colonel Tappan, 
afterwards and for many years attorney 
general of the State, joined in the denuncia- 
tion of the rulings and closed by saying with 
great emphasis, “I protest against the action 
of the court.” Judge Doe listened to the 
whole, which lasted perhaps half an hour, 
apparently unruffled, and, at the close of 
Colonel Tappan’s protest, said quietly: “ Mr. 
Clerk, enter Colonel Tappan’s protest and 
any other motion or protest he desires to 
make, and enter them all overruled.” 

An amusing instance of his indifference 
to what was said about him and an illustra- 
tion of his readiness occurred when a mem- 
ber of the bar, beginning his argument to 
the jury, was stopped by Judge Doe, who 
said, ‘‘ You cannot argue that; there is no 
evidence in the case to sustain it.” Twice 
or three times, the counsel started off with 
new suggestions and was stopped by almost 
the same language. Apparently at a loss, 
the counsel turned to the jury and said in a 
slow, solemn manner, “I have argued cases 
in this court room before Judge Richardson 
and before Judge Parker, and,” —when 
Judge Doe interrupted him with, “ Proceed, 
Brother A., you are in order now.” 

Judge Doe’s opinions occupy many pages 
in our reports. His style cannot easily be 
mistaken, and anyone at all familiar with 
the New Hampshire Reports cannot fail to 
recognize that many of the opinions bearing 
the name of some other judge must have 
emanated in a large degree from the pen of 
the Chief Justice. A brilliant and striking 
instance is the case of State v. Sanders, 





attributed to Judge Allen. Were it not for 
the astounding fact recorded at the end of 
the opinion that “ Doe, C. J., does not sit,” 
no one would hesitate to say that every 
word emanated from the mind of that 
eminent jurist. 

Judge Doe exerted a great and command- 
ing influence upon his associates. A strong 
man, a quick reasoner, his mind grasping 
the salient points as if by intuition, he 
naturally led rather than followed. These 
intellectual qualities generally made others 
yield to his judgment, especially when joined 
to them was the capacity of expressing his 
views clearly. When he elaborated an opin- 
ion, the result was sometimes wanting in 
lucidity, but his oral utterances were clear 
and to the point. 

He did not always try to accomplish his 
purpose in the same way. He understood 
men and had different ways of dealing with 
them. At one conference with his associates, 
a difference of opinion gave rise to a long 
and vigorous debate between one of the 
judges and his associates. Judge Doe sat 
quietly listening and said nothing. At length, 
he said, to the great amazement of the 
majority, who felt sure of their ground: “I 
agree with Brother X. Let the majority 
opinion decide the case, and Brother X., you 
write the dissenting opinion.” 

No more was said at the time. A day or 
two later, when there was a lull in the con- 
sultations, Judge Doe turned round to Judge 
X. and said, in his usual pleasant manner, - 
“X., I got to thinking over the Smith v, 
Jones case last night, and this occurred to 
me and it rather troubled me; I could not 
quite see my way out. What do you say 
to it?” And then he made a suggestion 
that was vital, but which had not been 
alluded to in the previous debate. Judge 
X., taken unawares and without the excite- 
ment of an attack from hostile sources, 
floundered about and had no answer ready. 
“T am afraid, Brother X.,” said Judge Doe, 


“we shall have to give up that case,” and 
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no more was heard of the dissenting opin- 
ion. 

Of Judge Doe’s personal peculiarities 
much has been said. He was indifferent as 
to his dress, regarding such trifles as polished 
boots as matters of no consequence. He 
was apparently annoyed by forms, preferring 
to say at the close of a session, “‘We will 
take a recess till to-morrow morning,” rather 
than have the sheriff adjourn the court. 

As has been said, he often presided at 
trials for murder. He evidently disliked 
the morbid curiosity which crowded the 
court room on such occasions and always 
endeavored to secure such a disposal of the 
case as would render a trial unnecessary. 

Just before the trial of Hodgman for kill- 
ing his wife at Greenville, Judge Doe, who 
was to sit as one of the two judges, called 
on Hon. Charles H. Burns, who was for the 
defense, and told him that his client was in 
great danger of being convicted for murder 
in the first degree, and that he had investi- 
gated the case and thought this ought not 
to be, and urged a plea of guilty in the 
second degree. Mr. Burns replied that his 
client was an intelligent man, and that his 
father was present and he would consult 
them. The young man explained to them 
the circumstances and claimed that the gun 
which caused the death of the wife, went off 
by accident, and refused to admit that he 
shot her by design, even to save his life. 
Mr. Burns was convinced of the truth of his 
statement, which need not be further ex- 
plained, and told Judge Doe that his client 
would not assent to the proposition. 

In the meantime, Judge Doe had repre- 
sented to Mr. Barnard, the attorney general, 
that he was in danger of a verdict of not 
guilty, and urged him to accept a plea of 
guilty in the second degree, which Mr. Bar- 
nard likewise refused to do. 

Neither of the two counsel knew of the 
conference with his opponent. 

The trial took nearly two weeks. The jury 
went out in the afternoon and had not agreed 





at bedtime. Mr. Burns got up about five 
o'clock and started for the court house to 
see if he could hear anything, when he met 
Judge Doe. Judge Doe said: ‘“ The jury 
have not agreed, and won’t agree, and might 
as well be discharged. Your client ought 
to plead to something, and I will give him 
five years. I will discharge the jury and let 
him change his plea. He ought to be pun- 
ished, but I don’t think he intended to kill 
his wife, but he did kill her.” 

Mr. Burns remonstrated against discharg- 
ing the jury, and said it would be unprece- 
dented to call in a jury at five o’clock in the 
morning and discharge them; that, if they 
did not agree by nine o'clock, it would be 
time enough to discharge them and talk 
about a compromise. 

‘‘Have you heard from the jury?” said 
Judge Doe. ‘“ Not aword. I don’t want to 
hear from the jury. I have seen you. I 
shall protest against bringing in the jury 
now.” 

At this point, the sheriff came in and told 
them that the jury had agreed, and from his 
manner it was apparent that the verdict was 
an acquittal. 

A short time after, Judge Doe sent a letter 
for Hodgman to Mr. Burns, in which in a 
very kind manner he gave him advice as to 
his future life. 

The trial of the Almy case attracted a 
great deal of attention. Almy was indicted 
for killing Miss Warden at Hanover. The 
act was committed with a revolver, under 
circumstances that excited the public to an 
unusual degree, and was followed by the re- 
markable hiding by Almy in the barn owned 
by Miss Warden’s father. Under the New 
Hampshire law, if the accused pleads guilty 
to an indictment for murder, it is the duty of 
the court to try the question whether it is in 
the first or second degree, the punishment 
for the former being death by hanging and, 
of the latter, imprisonment only. 

The trial was in November, and in very 
cold weather. There was a great deal of 
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interest occasioned by the peculiar circum- 
stances of the case, and the court room was 
besieged. Judge Doe ordered the windows 
taken out of the court room, so that there 
was a free access for the outdoor air. He 
allowed all present, who chose, to wear their 
hats, and everybody present wore overcoats. 
He himself wrapped a coarse blanket about 
his legs. 

When the trial was nearly through, Almy 
expressed some fear that, if the finding of 
the two judges was that he was only guilty 
of the second degree, he would be lynched. 
Judge Doe caused him to be asked: if he 
would waive the right to be present when 
the sentence was announced. Almy gladly 
assented and, in consequence thereof, before 
anyone of the crowd had any knowledge of 
the intended departure, he was well on his 
way to Concord. 

The court found Almy guilty of the first 
degree and handed the sentence of death to 
the clerk, directing that a certified copy be 
read to Almy in the State Prison at Concord, 
which was subsequently done. 

Unquestionably, the idea of the chief 
justice was to effect another reform in the 
procedure of the State, and thereby avoid 
the sensational scene, so eagerly sought for 
by many persons of morbid appetite. That 
the Supreme Court of the State would have 
sustained this ruling, and held that the ac- 
cused could waive the antiquated form of 
English law, which required that he should 
be asked what he had to say why sentence 
should not be pronounced, at a time when 
nothing that he could say would have any 
effect, as well as waive a jury trial by plead- 
ing guilty, there is no doubt. Indeed, there 
is no reason to suppose that Almy had any 
desire to raise that question. But the de- 
cision of the Supreme Court in Bell v. United 
States, 140 U. S. 118, had undoubtedly 
escaped Judge Doe’s notice. When it was 
brought to his attention, after some effort to 
induce the counsel for Almy to move for a 
rehearing, the attorney general filed a motion 





to bring the prisoner into court again, the 
term not having been finally adjourned. 
This was done and, after a rehearing, which 
had been asked for by the defense after the 
order was made to bring him in, the prisoner 
was sentenced anew with the usual formali- 
ties and subsequently executed. A paper 
written by Judge Doe, in which he analyzed 
the evidence and showed how the result was 
reached by the court, was given to the coun- 
sel for the defense, and shows very clearly 
the working of his mind. 

Although Judge Doe was a man of great 
quickness of perception, usually preceding, 
rather than following, the words of the person 
addressing the court, he listened with great 
patience and apparent close attention to the 
arguments on questions of law. He took 
copious notes during oral arguments, often 
to the great satisfaction of the counsel, who 
supposed that his points were appreciated. 
His notes, which he always preserved with 
the papers in the case, were not, however, 
simply a statement of the suggestions of 
counsel, but very frequently, when he did 
not assent to the propositions, there would 
follow his answer to the argument prefaced 
by, ‘Doe says.” He did not, however, inter- 
rupt counsel in argument in a way calculated 
to confuse, though he would sometimes make 
a suggestion intended to direct the argument 
to what he regarded as a vital point. 

He claimed to be indifferent to the opin- 
ion of others and was wont to declare that 
he never read the newspapers. Probably 
this was “a figure of speech,” as it would 
not do to presume on his ignorance of the 
important events of the day. He was not a 
reader of current literature, but on any sub- 
ject on which his duties as a judge required 
him to be informed he was sure to be 
master of all that was essential before he 
announced his result. It is said that he 
devoted six months to the study of theology 
before writing his opinion in Hale v. Ever- 
ett. 

As has been said already, when he desired, 
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he could be terse and pointed in his expres- 
sions. Perhaps this article could not be 
brought to a more appropriate close than 
by quoting his will in full. Not more than 
three or four words could be omitted, and 
yet it expresses plainly his intention. It 
should be added that the first clause is made 
necessary by a statute of New Hampshire. 

“T, Charles Doe of Rollinsford, N. H., 
make this my last will and testament. 

1. I give and bequeath to each of my 





| 


| children and grandchildren, living at the 


time of my decease, the sum of one dollar. 

2. I give, bequeath and devise to my 
wife, Edith H. Doe, all the rest and residue 
of my estate, real and personal. 

3. I appoint my said wife, Edith H. Doe, 
executrix of this will and direct that she 
shall be exempt from giving a bond as such 
executrix. 

Witness my hand and seal this sixteenth 
day of February, 1892.” 


A MODERNIZED MYTH IN COURT. 


By WILLIAM BARBER. 


N the year 1857 it became necessary to 
take my deposition de bene esse in the 
city of New York as a witness in the Parish 
will case. I knew nothing of the matter in 
issue, but my testimony was required for the 
purpose of impeaching, on a collateral point, 
one of the witnesses for the proponents of 
the disputed codicils. Mr. O’Conor, the 
leading counsel, on behalf of the contestants, 
desired to see me prior to my examination, 
and in order that our interview might be free 
from interruption, it was arranged that Mr. 
Robert J. Dillon, with whom I had been pre- 
viously in communication respecting the case, 
should join me at Mr. O’Conor’s house, and 
that we should dine there together. During 
dinner the conversation naturally turned on 
the subject matter of the litigation. It ap- 
peared from Mr. O’Conor’s statement, that 
Mr. Parish, the testator, a wealthy retired 
merchant, was, in the year 1849, stricken 
with paralysis, which deranged his intellect 
and reduced him to a condition of utter de- 
mentia from which he never recovered, 


though he survived the attack for six years. 
That after this attack he never uttered a 
distinguishable word, never wrote a syllable, 
and, though a dictionary was placed at his 
service that he might, by referring to it, util- 





ize it as a substitute for vocal language, he 
never used it. That alphabetical letter 
blocks provided for the same _ purpose, 
proved equally unavailing. That his only 
vocabulary, if such it could be called, con- 
sisted of two inarticulate sounds, accom- 
panied at times by incomprehensible ges- 
tures, and that his whole demeanor indicated 
a total absence of intelligence, yet that while 
in this condition two codicils had been added 
to his will giving to his wife a much larger 
interest in his property than the very gener- 
ous provision he had made for her in that 
instrument which was executed when he was 
unquestionably of sound and disposing mind. 
That she was the only authoritative inter- 
preter of the sounds and signs which he 
was in the habit of making, and her inter- 
pretation of these supposed symbols of his 
thoughts and wishes was always such as to 
create a favorable impression of his intelli- 
gence on the minds of various highly re- 
spectable and influential visitors who were 
permitted to see Mr. Parish and to receive 
his alleged communications through the 
medium of her interpretation, and who 
subsequently appeared as witnesses for the 
proponent. Thus, if the president of the 
Bible Society, having been presented to Mr. 
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Parish, was informed by Mrs. Parish that 
what he had just heard and seen was an ex- 
pression of Mr. Parish’s desire to give fifty 
dollars to the society, and that when an 
announcement was made under like circum- 
stances to the rector of Grace Church, that 
Mr. Parish had intimated a wish to con- 
tribute liberally to the ‘“ building fund,” 
each of these. gentlemen would naturally be 
inclined to take a favorable view of Mr. 
Parish’s mental capacity. That in the prepa- 
ration and execution of the two codicils this 
faculty of interpretation was very largely 
and liberally invoked —that Mrs. Parish 
would suggest to the testator any gift she 
desired, and if he nodded assent, very well, 
down it went into the codicil. If he shook 
his head, dissentiente, it was laid aside and 
brought up again, and so on, until he as- 
sented. 

I remarked that Mr. O’Conor’s narrative 
reminded me of the story of the ‘ Professor 
of Signs.” He inquired what the story was, 
and I then narrated the substance of the 
anecdote which will be found below. Mr. 
O’Conor said at its close, ‘ That just fits 
our case. Where can I find it?” I told 
him that I had read it, when a boy, in 
‘‘Chambers’ Journal,” and that it would be 
found in one of the volumes between 1836 
and 1840.' 

On the argument of the case before the 
surrogate (5 vol. Parish Will Case, p. 461), 
Mr. O’Conor, after commenting on the inter- 
pretative process above referred to, said, “‘ My 
friend, Mr. Brady, will mention a good illus- 
tration of this language of signs”; where- 
upon James T. Brady read as follows : — 

‘““TWO WAYS OF TELLING A STORY.” 

“King James VI, on removing to London, 
was waited on by the Spanish ambassador, 
a man of erudition, but who had a crotchet 
in his head that every country should have 
a professor of signs to teach him and the 
like of him to understand one another. 


1 Chambers’ Edinburgh Journal for 1836, p. 88. 





The ambassador was lamenting one day, 
before the king, this great desideratum 
throughout all Europe, when the king, who 
was a queerish sort of man, says to him: 
‘Why, I have a professor of signs in the 
northernmost college in my dominions, 
namely at Aberdeen; but it is a great way 
off, perhaps six hundred miles.’ ‘Were it 
ten thousand leagues off, I shall see him,’ 
says the ambassador, ‘and am determined 
to set out in two or three days.’ The king 
saw he had committed himself, and writes, 
or causes to be written, to the University of 
Aberdeen, stating the case and desiring the 
professors to put him off in some way, or 
make the best of him. The ambassador ar- 
rives, is received with great solemnity, but 
soon began to inquire which of them had the 
honor to be professor of signs ; and being told 
that the professor was absent and would re- 
turn nobody could say when, says the am- 
bassador, ‘I will await his return though it 
were twelve months.’ Seeing that this would 
not do, and that they had to entertain him at 
great expense all the while, they contrived 
a stratagem. There was one Geordy, a 
butcher, blind of one eye, a droll fellow, 
with much wit and roguery about him. He 
is got, told the story, and instructed to be 
a professor of signs, but not to speak on 
pain of death. Geordy undertakes it. The 
ambassador is now told that the professor 
of signs would be at home next day, at 
which he rejoiced greatly. Geordy is 
gowned, wigged, and placed in a chair of 
state in a room of the college, all the pro- 
fessors and the ambassador being in the ad- 
joining room. The ambassador is now 
shown into Geordy’s room, and left to con- 
verse with him as well as he could, the 
whole professors waiting the issue with fear 
and trembling. The ambassador holds up 
one of his fingers to Geordy; Geordy holds 
up two of his. The ambassador holds up 
three; Geordy clenches his fist and looks 
stern. The ambassador then takes an 
orange from his pocket, and holds it up; 
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Geordy takes a piece of barley cake from 
his pocket and holds that up. After which 
the ambassador bows to him, and retires to 
the other professors, who anxiously inquire 
his opinion of their brother. ‘ He is a per- 
fect miracle,’ says the ambassador ; ‘I would 
not give him for the wealth of the Indies.’ 
‘Well,’ say the professors, ‘to descend to 
particulars.’ ‘Why,’ said the ambassador, 
‘I first held up one finger, denoting that 
there is but one God; he held up two, sig- 
nifying that there are the Father and Son; 
I held up three, meaning the Holy Trinity ; 
he clenched his fist, to say that these three 
are one. I then took out an orange, signi- 
fying the goodness of God, who gives his 
creatures not only the necessaries but the 
luxuries of life; upon which the wonderful 
man presented a piece of bread, showing 
that it was the staff of life and preferable to 
every luxury.’ The professors were glad 
that matters had turned out so well; so 
having got quit of the ambassador, they 
next got Geordy, to hear his version of the 
signs. ‘ Well, Geordy, how have you come 
on, and what do you think of yon man?’ 
‘The rascal,’ said Geordy, ‘what did he do 
first, think you? He held up one finger as 
much as to say, you have only one eye. 
Then I held up two, meaning that my one 
eye was perhaps as good as both his. 
Then the fellow held up three of his fingers, 
to say that there were but three eyes be- 
tween us; and then I was so mad at the 
scoundrel that I steeked my nieve, and 
wanted to come a whack on the side of his 
head, and would ha’ done it too but for 
your sakes. Then the rascal did not stop 
with his provocation there, but, forsooth, 
takes out an orange, as much as to say, 
your poor beggarly country cannot produce 
that. I showed him a whang of a bear ban- 
nock, meaning that I did na’ care a farthing 
for him or his trash neither, as long as I 
hae this! But by a’ that’s guid,’ concluded 
Geordy, ‘I’m angry yet that I didna’ thrash 
the hide of the scoundrel !’ 





‘So much for signs, or two ways of tel- 
ling a story.” 

“‘McDiarmid’s Scrap Book” is given as the 
source from which the above is taken. I only 
recently discovered that this amusing story, 
as it appears in its comparatively modern 
garb, with various changes introduced into 
the original narrative, and various incidents 
added to it, was plagiarized in substance 
from the old civilian Accursius, one of the 
commentators of the corpus juris civilts, 
who lived in the twelfth century. 

In treating of the origin of the Twelve 
Tables of the Roman Law, he tells us of 
the appointment of ten envoys (the decem- 
virs) by the Roman People, who were di- 
rected to proceed to Athens and there ob- 
tain a copy of the laws of Solon. On their 
arrival at Athens the Athenians were unwill- 
ing to permit them to do so until they had 
first ascertained if the Romans were suffi- 
ciently intelligent to be worthy of receiving 
this favor. In order to satisfy themselves 
on this point, they dispatched a certain 
learned Greek to Rome to make the neces- 
sary investigations. When this was known 
at Rome, it was decided that as soon as this 
learned Greek should arrive, they would 
make a laughing-stock of him and of those 
who had sent him. Accordingly, as soon 
as he made his appearance, they sent to 
meet him a certain Roman simpleton — but 
let Accursius tell his story in his own 
words : — 

“Et sic objecerint illi quendam Stultum Ro- 
manum ad hoc, ut ille sapiens Grecus disputaret 
cum illo Stulto et derisus recederet. Qui sapiens 
Greecus credens illi sibi objectum esse sapientem, 
coepit cum eo disputare nutu et signis; et eleva- 
vit unum digitum, significans in corde suo— 
quod unus esset Deus. At ille Stultus credebat, 
quod volebat sibi eruere unum oculum cum illo 
digito, et ipse elevavit duos digitos et etiam pol- 
licem (et sic tres,) dicens in corde suo, quod si tu 
vis mihi eruere unum oculum, ego erueram tibi 
duos oculos. Sed ille Grecus credebat qudd 
Stultus ille intelligebat de Trinitate. Deinde 


sapiens Greecus ostendit illi Stulto manum oper- 
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tam, significans in corde suo quod omnia sunt 
manifesta Deo. Stultus autem credebat quod 
volebat dare alapam sibi, et incontinenti ostendit 
ei pugnum clausum, significans qudd si vis mihi 
dare alapam, ego repercutiam te pugno clauso. 
At Greecus sapiens intellexit quod per pugnum 
clausum voluit Stultus significare quod Deus 
omnia manu clauderet. Et sic putavit Romanos 
esse valdé sapientes et dignos legibus. Et reversus 
fuit Athenas, et retulit Romanos esse legibus dignos 





et sic fuerint concessz leges illis decem viris.” 


As this event is supposed to have occurred 
more than four centuries before the Chris- 
tian era, Accursius should have explained 
how the Grecian sage had at that time be- 
come familiar with the doctrine of the Trin- 
ity. 

The contested codicils were declared in- 
valid in the surrogate, by the Supreme 
Court, and finally by the Court of Appeals. 
See Delafield v. Parish, 25 N. Y. 9. 


LAWYERS AND LAW PRACTICE IN ENGLAND AND THE UNITED 
STATES COMPARED. 


By A LAWYER oF BOTH. 


B. 


] HAVE said enough to show that to be- 
come a lawyer in England is not an easy 
thing, and there is no disposition to make it 
more so. And now we may compare or 
contrast this with the conditions of admission 
to the profession in the United States, where 
there exists no such division of higher and 
lower, counsel or attorney, but where a man, 
admitted a7 all, is admitted Zo all. The rights 
and privileges which in England are divided 
among queen’s counsel, junior counsel, special 
pleaders, proctors, attorneys and solicitors ; 
in Scotland, between advocates and writers 
to the signet; in France, between advocates 
and avoués; and in every country of Europe, 
between men of different degrees or branches 
of the profession, are here enjoyed by every- 
one who gets into the profession at all. In 
for one thing, he is in for all things. And 
in many of the States there is practically no 
test of qualification at all, or none worthy of 
the name, no evidence even of an elementary 
general education, no necessary preliminary 
service, no examination whatever. A young 
man of very limited education, serving be- 





hind a counter or working in a shop during 


the day, may join a law school or class 
meeting at nights, may attend a number of 
lectures (which he cannot understand for 
want of elementary legal knowledge), and 
without any further qualification or test than 
this may be ‘admitted and licensed as an 
attorney and counselor of law,” and by 
means of such license may, if he choose, 
procure admission in most of the other 
States of the Union, and he is the equal, as 
to legal right and status, of the man of 
greatest culture, learning, and experience 
the profession has in it. It is not too much 
to say that a profession into which men can 
swarm in this way can scarcely be desig- 
nated a “learned profession,” or command 
the respect and confidence of the public on 
its own. merits as a profession. And a very 
limited observation of the practice of our 
courts in most of the States is sufficient to 
show us the natural fruits of this state of 
things. It is seen in the lack of courteous 
deference from the bar to the bench, and of 
respect and confidence on the part of the 
bench tothe bar; in the bawling and thump- 
ing which are often made to do duty for quiet 
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logical argument and persuasive reasoning ; 
in the evident lack of real legal learning; in 
provincialisms and educational deficiencies, 
and even in the behavior and bearing of the 
men. There are at the bar of every State 
of the Union men of great learning and cul- 
ture and power, the leaders and ornaments 
of the community, but they are such by force 
of their own inherent qualities, and in spite 
of, rather than because of, the profession to 
which they belong. I would not, if I could, 
introduce into this country the English sys- 
tem of a divided profession, though there is 
very much to be said in itsfavor. It secures 
a high standard of attainment and character, 
and an independence of spirit, as far removed 
from blustering on the one hand as from ser- 
vility on the other. But its disadvantages 
also are great, —so great as, in the estima- 
tion of many men even in England, to out- 
weigh the advantages. The attorney has 
usually been with the matter in dispute from 
its inception, known all its phases and com- 
plications as they have arisen, become fa- 
miliar with all the facts and all the evidence, 
and (other things being equal) no one so 
well as he could present them from his 
client’s point of view to the court and jury 
that is to judge of them. But his mouth is 
closed. He must transfer all he knows to 
paper, although to do so may require scores, 
sometimes hundreds, of sheets, and occupy 
many days or weeks of labor. Of this vast 
mass of writing, several copies must then 
be made. These copies being delivered to 
counsel, all the knowledge of the case they 
give must be transferred from the brief to 
the minds and memories of the counsel, and 
however elaborately or carefully the brief 
may have been prepared, this process of 
transference must be at the best a very im- 
perfect one, omitting very many details well 
known to the attorney, which, though they 
seemed too small for lengthy mention in the 
brief, may, as the trial develops, become all 
important to the client’s success. But the 


attorney is not permitted to offer a word of 





information or explanation save by whisper- 
ing to his counsel, who, having his mind fully 
occupied, may be quite impatient of such 
interruption. No one who has not witnessed 
it can imagine how much of humiliating: re- 
proof and rejection an attorney may have to 
take from his own counsel, before the eyes 
and in the hearing of his client, during the 
course of an important and exciting trial. 
Some counsel, indeed, seem to delight in 
and give full rein to this faculty of reproof 
and snubbing. Then of course, each coun- 
sel briefed is also fee-ed, and these fees form 
the main items in the costs of atrial. Asa 
general rule, more than half the costs of a 
protracted trial in which three counsel are 
briefed is for the briefs and fees of counsel. 
They often exceed the attorney’s fees, the 
court and jury fees, and the allowances to 
witnesses all put together. 

And this matter of the increased cost of 
litigation is not the only nor the greatest ob- 
jection to the system. The attorney is by 
it belittled and degraded. In London, more 
than in the provinces (for in the latter coun- 
sel is not so readily accessible), the attorney 
is little more than a medium of communica- 
tion between the client and counsel. He 
gives no opinion but “takes counsel’s opin- 
ion,” for which purpose he must prepare a 
“case for opinion,” and make copies of all 
documents referred to (for counsel object to 
receive originals), and deliver his case for 
opinion duly “marked” to counsel’s clerk. 
He draws no pleadings, but sends instruc- 
tions to counsel to “settle”? them, which 
means to draw them. He trusts not to his 
own judgment at any single stage of the 
case, but at every stage is advised by coun- 
sel, and when the case is, or seems to be, 
ripe for trial, the incipient brief is submitted 
to the junior counsel to “advise onevidence” ; 
and the scale of costs to be allowed on taxa- 
tion provides for all this. Indeed, the law as 
it exists to-day makes it absolutely necessary 
for an attorney thus to instruct counsel at 
every stage unless he is willing to deprive 
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himself of his own remuneration. Nothing 
is allowed to Aim for thought and care, and 
experience and professional learning, but 
he is allowed for ‘ preparing instructions 
to counsel,” ‘attending counsel with in- 
structions,” “attending conference with coun- 
sel,” ‘‘ copying documents for counsel,” and 
even for ‘‘ drawing ” pleadings which he in- 
structs counsel to “settle,” although settling 
really means drawing. Thus at every step 
the attorney’s own remuneration depends on 
his employing counsel. But a more im- 
portant fact in this regard is this: that by 
taking counsel’s opinion at every stage he is 
relieved from responsibility. In an action 
against an attorney for negligence or igno- 
rance in the bringing or conduct of a cause 
(say for mistake as to the form of action, 
or of the pleadings, or the insufficiency of 
the documentary evidence), it is sufficient 
for him to show that he acted on the opinion 
of counsel. He may be a man of great ex- 
perience and social consequence, but that 
will avail him nothing, whereas by acting on 
the opinion of some mere stripling “ at the 
bar” he would have been relieved from re- 
sponsibility. This principle applies also to 
conveyancing, and all other branches of legal 
business in England, making it in all things 
to the advantage of the attorney to think 
little of himself and much of counsel, to in- 
struct himself zz everything, and entrust 
counsel wth everything. 

But the most serious objection to the 
English system is the irresponsibility of 
counsel, for this evil is moral as well as 
financial. As a rule, English counsel are 


gentlemen, and men of the highest moral 


tone. And it is the system, rather than the 
men that is to blame for the present state of 
things. No amount of learning or integrity 
can enable a man to be in more than one 
place at once, but it happens every day in 
London, during the term or sittings, that 
the same counsel is engaged in three, or four, 
or even more cases, all of which are being 
tried at the same time in as many different 





courts. I have frequently known men like 
Mr. Charles Russell (now Lord Russell), or 
Sir Richard Webster, have as many as four 
causes on trial at the same time in as many 
different courts, giving perhaps some meas- 
ure of attention to all, cross-examining an 
important witness in one, ‘ opening” in a 
second, “replying” in a third, taking an im- 
portant objection in a fourth; or confining 
himself all the time to one case, and leaving 
all the rest to the care of his juniors. I re- 
member one case in which the late Mr. J. P. 
Benjamin, Q. C., was briefed as leading 
counsel for defendant with two juniors. The 
hearing lasted four or five days, but Mr. 
Benjamin never once came into court, for he 
had three or four other cases going on at 
the same time in other courts, and to one of 
them only (an appeal in the House of Lords), 
he devoted his personal attention, leaving 
the others to his juniors; yet in all these 
cases, as in every such case, the absent 
counsel received the same fees as if he had 
been present every moment, and as “ further 
consultation” or‘ refresher” could be marked 
on the brief of any of the juniors without 
marking the absent leader’s brief also, with 
still heavier fees. It would not be easy to 
obviate this difficulty without a thorough 
change of the system. Counsel do not know, 
when briefs are delivered, at what precise 
day or time the case may be reached, or 
what other cases may then be on trial in 
other courts. In the chancery courts the 
leading counsel attach themselves to a par- 
ticular court, and never go out of it except 
on special retainer, or to follow their own 
cases into the court of appeal, and thus they 
avoid the danger of clashing; and though 
I think something like this might be done in 
the courts of law, nothing of the kind is done 
now, or has ever been done, for all actions 
are brought in one court (the high court of 
judicature), and the distribution of them for 
trial among the several sitting courts is the 
business of the “ masters” who know only 
from day to day what judges are available 
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and what courts can sit, and who make out 
the cause lists from day to day without any 
knowledge of the arrangements of counsel, 
or the disposition of briefs. And in England, 
except in very rare cases, trials are never 
adjourned because of the prior engagements, 
or for the mere convenience of counsel, even 
though they are then actually engaged in the 
trial of cases in other courts. 

But the questions are asked whether, in 
spite of all these disadvantages, the cost of 
litigation is really greater in England than it 
is here, and whether the moral tone of the 
profession as a whole is not higher. That 
the cost ought to be less here I am quite 
sure, but I am not sure that it is. Trials 
last much longer here (in spite of the Eng- 
lish system of daily “refreshers” ) without 
anything more of care or thoroughness. To 
say nothing of the time occupied in selecting 
juries (for in the course of twenty years’ 
practice in England I never knew the se- 
lection of a jury occupy more than ten 
minutes), far more time is spent here in ‘‘ ob- 
jecting”’ and “ excepting,” and there is here 
less of ready and courteous deference to the 
rulings and suggestions of the judge. There, 
too, the judge in most cases interposes in the 
early stages of a trial to narrow it to the real 
question to be tried, and opens a straight 
cut to the real kernel of the case, either of 
fact or law. If of fact, the narrowed issue is 
of course submitted to the jury. If of law, 
it is, if substantial, reserved for argument 
before the court in banc. Thus trials occu- 
pying several days are comparatively rare. 
And the proportion of appeals is much 


A LEGAL 


HE following incident is told of the 


early professional life of a distin- 


guished lawyer of Charleston, South Caro- 
lina. 

He had worked on in his profession for 
two years conscientiously and laboriously, 


smaller there than here, due in part at least, 
to the fact that the rulings and opinions of 
the judges at nisi prius are more respected 
by the bar, and less readily overruled or dis- 
sented from by other judges on appeal. And 
in criminal cases there is no appeal, save on 
questions of law reserved. But that which 
more than all else secures respect for, and 
deference to, the English judges is the abso- 
lute confidence of the bar and the public in 
their learning, independence, and high char- 
acter. Thank God we have there no popu- 
larly elected judiciary, and no one ever 
suggests or suspects an English judge of 
political party, or personal bias. He is 
appointed for life, is well paid (the salary 
even of the puisne judges being $25,000 a 
year), and his position is one of perfect in- 
dependence. He cannot enter Parliament, 
or accept any other office, or take any part 
in politics during his judgeship, and can 
never return to the bar. After fifteen years 
of judicial service, he is entitled to retire on 
a liberal pension (43500 a year for the 
puisne judges), but most of them remain on 
the bench very much longer, either from the 
love of the work, or the hope of further pro- 
motion. 

I am not about to pronounce an opinion 
on the respective merits of the systems of 
the two nations. Each may be the better 
in its own place. They have borrowed 
largely from each other in the past, and 
knowledge of both enables me to see how 
they may do so with mutual advantage in 
the future. 

H. D. J. 





INCIDENT. 


but for the past few months almost without 
hope of success. The bar in that city was 
very conservative, a large portion of the 
practice being inherited, and this young 
man, coming as he did from the country, 
| had found it impossible to get a foothold. 
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He lived in the most inexpensive way con- 
sistent with decency, but economized as much 
as possible, the few savings which he had 


hoped would support him for the first year | 
or two of his professional life were gradually | 
exhausted, until the date of our incident | 


finds him absolutely without a penny. 


The scene is his chamber at I A. M.—a | 
room in the same building with his office- | 
but at the rear of the structure and extend, | 
_ host who had meanwhile been sitting up in 


ing back over a sort of paved court below. 
The building is in the business part of the 
city, which is generally unused for dwelling 
purposes; and the street and all the houses 
around are as quiet as the grave. There 
should be a moon on this night, but the sky is 
overcast. The weather is warm and the win- 
dows ofthe room open, and the light that pene- 
trates through them is only such as would 
enable one to see objects very indistinctly. 

The poor young man is tossing on his 
couch, cursing his misfortunes and bewail- 
ing the inexorable necessity that confronts 
him of closing his office and abandoning the 
profession of his choice. ' 

Suddenly a slight sound arrests his atten- 
tion and a moment later a dark form has 
appeared at the window, leapt the sill, and 
presented a pistol at the head of the rest- 
less occupant of the bed. “I am hard up,” 
the voice of the unknown whispers hoarsely, 
‘‘and I want some money from you, or you 
know what’ll come, and I ain’t foolin’ nei- 
ther.” The situation is perilous but it has 
its humorous side, which is quickly caught 
by the young lawyer. He laughs softly and 
says: ‘Help yourself, my friend, to what- 
ever you find here. You are a vaga- 
bond, while I am a member of the digni- 
fied profession of the law, yet if you are 
poorer than I am, I shall be glad to know 
it. You ’ll find some matches and a candle 
over there. Strike a light and take a look.” 





Somewhat amazed at the coolness of the 
reply, the robber lit a stump of a candle 
and began his search—no money in the 
lawyer’s only and very rusty suit of clothes 
which were lying on an old chair by the 
bed — nothing in a rickety bureau except 
two old shirts and a few threadbare collars 
and handkerchiefs — and nothing else in all 
the room. He stopped in disgust, put the 
candle on the bureau, and turned to his 


bed watching him with cynical amuse- 
ment. 

«Are you hungry too as well as broke?” 
asked the intruder. 

“T spent my last copper for a roll yester- 
day morning,” was the reply. 

‘‘Well, pard,” said the man, “before I 
came roun’ to see you to-night, I jest 
stopped in to a baker shop, what didn’t have 
wery good fastenin’s on de winder. I didn’t 
git no money but I tuk a loaf of bread and 
a pie. Wait a minnit.” 

The man disappeared over the window- 
sill, only to reappear in a few moments with 
the edibles he had mentioned. “ Poverty 
makes strange bed-fellows,” and these two 
men, both of whom had so far failed of their 
just dues at the hands of the law, sat down 
amicably together on the edge of the bed, 
and exchanged views on the existing social 
evils over a loaf of bread and a pie. 

The story, although a veracious one, is 
not devoid of poetical justice, as the sequel 
will show. The robbery at the baker shop 
was discovered and its perpetrator traced. 
The lawyer’s midnight visitor was caught 
and held for trial. The lawyer, of course, 
volunteered for his defense, and cleared 
him in a manner that unmistakably bore 
witness to his own skill and ability, thus lay- 
ing, in so unexpected a manner, the founda- 
tion of his future eminence. 
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SOME KENTUCKY LAWYERS OF THE PAST AND PRESENT. : 


g. 


By SaLuiE E. MarsHaLtyt Harpy. 


‘* First in the race that led to Glory’s goal.” 


ILLIAM WIRT said: ‘The public | 


opinion of the merits of a lawyer is 
but the winnowed and sifted judgment which 
reaches the world through the bar, and is 
therefore made up after severe ordeal and 
upon standard proof.” With these words of 
Mr. Wirt in mind I have felt safe in select- 
ing the lawyers I mention in this article, 
from among the thousands who have prac- 
ticed in Kentucky courts, because of the 
reputation each one has of being worthy to 
be placed above his fellows. 


LOUISVILLE. 

The Louisville bar has from the first been 
distinguished for its strength. Alexander 
Scott was the first lawyer admitted to prac- 
tice. He prosecuted George Rogers Clark, 
the great Kentucky pioneer soldier, for a 
keg of whiskey that General Clark claimed 
he had impressed from Eli Cleveland for the 
army. 

Judge John Rowan was one of the most 
profound lawyers Kentucky has ever had. 
He is described as “ leonine in appearance.” 
He was a man of great learning and said: 
‘“No man can become a good lawyer who 
is not a good scholar. Professional excel- 
lence cannot be attained by one not versed 
in general literature and the sciences.” One 
of his best known speeches was for the de- 
fense in the celebrated Wilkinson trial, and, 
it is said, ‘‘ On that occasion he exhausted 
the reasoning against the acceptance by 
counsel of retainers for the prosecution of 
capital cases.” Someone told Ben Hardin 
that Judge Wilkinson said he would also 
engage him if Judge Rowan needed him. 








“It is not worth while to ask Judge Rowan 
that,” said Hardin, “ the old Monarch never 
needed my services or any other lawyer’s.” 
His grandsons, Rowan and Lytle Buchanan, 
are to-day popular members of the Louis- 
ville bar. Rowan Buchanan is remarkable 
for the accuracy of his knowledge on general 
subjects. 

John Pope Oldham presided in the Jeffer- 
son circuit court from 1819 to 1821. He 
was a man of courtly manners. His son-in- 
law, Judge William F. Bullock, is said to 
have been “a noble specimen of culture, 
integrity, and talent.” The land claims were 
the most difficult cases which engaged the 
early lawyers. ‘‘ The claims to land,” said 
Chancellor Bibb, in 1815, ‘are found in 
statutes which leave very much to be sup- 
plied by the discretion of the judges.” 

George M. Bibb was the first chancellor 
of the Louisville chancery court. He de- 
clined the office, saying the salary was too 
small, but the leading lawyers and mer- 
chants raised the money and doubled it. 
When he had a knotty question to unravel, 
with a line and bait he would go to Bear- 
grass Creek and angle, not for fish but for 
ideas. It is said that he would throw his 
line in the water and sit for hours without 
looking to see if he had a bite. 

In a celebrated case, the opposing coun- 
sel got an inkling of what his decision would 
be and sent him word, “ There was no law 
authorizing such a decision.” He replied, 
“Damn it, then he would make one.” In 
1809 he was appointed chief justice of 
Kentucky. In 1811 he was sent to the 
In 1827 he was 


United States Senate. 


1] am much indebted for the material used in this article to Judge Little’s “ Ben Hardin and His Times,” to several 
Histories of Kentucky, and to some members of the profession who have kindly aided me. 
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again appointed chief justice, but resigned 
to return to the senate. 


His great-grand- | 


daughter described to me his departures | 


for Washington. He always started on the 
first of November. The whole family would 
assemble on the front porch to see him 
mount his horse, with a negro servant on 
another horse, leading a third in case of 
accident. 
he rode oft, knowing it 
would be two months 


They would all weep bitterly as | 


has come to town.” Hearing it on all 
sides, he went home, when his daughter 
called to him, before he was off his horse, 
“Pa, Mr. Wolfe has arrived in a barouche 
drawn by four horses and filled with law 
books.” He hurried into the house and 
sat down to dinner, to his favorite dish 
of bacon and snap beans, when his wife 
began: “ Mr. Hardin, Mr. Wolfe has come 

to town.” He pushed 

his plate away, for his 





before there could be 
any tidings of him. 
Notwithstanding 
these difficulties, he 
was a bitter opponent 
of a bill in Congress 
to construct a nation- 
al road through the 
country, and was 
burned in effigy at 
Zanesville, Ohio, dur- 
ing the rejoicings over 
the passage of the 
bill. He was ap- 
pointed secretary of 
the treasury and went 
to Washington to live. 
It is a notable fact 
that four of the ablest 
secretaries of the 
treasury, since Alex- 








rs } f 
fu Wed Guth ie. 


appetite was all gone, 
and exclaimed: 
“My God! Betsy, 
can’t a man eat his 
dinner in peace even 
if Wolfe has come to 
town?” 

James Guthrie was 
a great lawyer. He 
was avery firm man. 
The following story 
was told by General 
Cushing: <A _ claim 
had been presented 
on the treasury, and 
Mr. Guthrie had re- 
jected it. Some time 
after this, the presi- 
dent, having sent to 
the treasury for the 
papers, brought the 








ander Hamilton, 

Bibb, Guthrie, Bris- 

tow and Carlisle, were Kentuckians. Inthe 
latter years of Judge Bibb’s life, he was al- 
lowed to make his arguments before the 
Supreme Court seated, in deference to his 
age and distinction as a lawyer. 

A legal Goliath was Nat Wolfe, the great 
criminal lawyer of Kentucky. When Mr. 
Wolfe went to Elizabethtown to engage in 
the Wickliffe murder trial, Ben Hardin, who 
was opposed to him, gave a very laughable 
account of the sensation he created. He 
said when he went to the barber shop to be 
shaved, the barber announced: ‘“ Mr. Wolfe 





subject up in a cabi- 

net meeting. The dif- 
ferent members of the cabinet expressed 
their views, but Mr. Guthrie remained silent. 
At length the president said: ‘“ Mr. Guthrie, 
this is a claim against your department, we 
should like to hear your opinion on it.” Mr. 
Guthrie immediately rose and said: ‘ Gen- 
tlemen, this case has been decided by the 
treasury. Good morning,” and he walked 
out. 

Judge S. S. Nicholas succeeded Judge 
Bibb as chancellor of the Louisville chan- 
cery court. James Speed said: ‘ He was 
the most courteous, polite and patient judge 
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I ever appeared before.” Judge Nicholas’s 
plan for electing the president of the United 
States received the approval of the best in- 
tellects of the country. 

General William Preston, on account of 
his handsome person and courtly manners, 
was called “the last of the Cavaliers.” He 
achieved distinction as a lawyer, orator, 
diplomat and soldier. 

Judge Logan was a 
man of deep learning. 
A gentleman once 
said: ‘ Judge Logan 
is too profound to be 
agreeable.” He had 
a habit of discussing 
the most complicated 
cases, that were sub- 
mitted to him to de- 
cide as chancellor of 
the chancery court, 
with Washington 
Spradling, a popular 
negro barber, who 
shaved him. Some 
friend who heard him 
asked him why he 
wasted his time ex- 
plaining the compli- 
cated chancery cases 
to Washington. He 
replied, trying to state 
them plainly enough 
for the negro to un- 
derstand helped him to see them 
clearly himself. His son-in-law, Thomas 
W. Bullitt, is one of the leading lawyers of 
Louisville. He has been engaged in many 
of the most important cases in the Kentucky 
He has associated 


more 


courts since the war. 
with him, Charles H. Sheild, a clever Vir- 
ginian, who has taken high rank at the 
Louisville bar. 

Henry Pirtle was a most distinguished 
lawyer. Col. Durrett says: ‘He read ‘ Coke 


on Littleton’ and other heavy tomes as if | 
| administration that, although he died only 


they had been novels or poems. There was 








BLAND BALLARD. 


no judge in the State whose decisions were 
more just and learned.” His son, Judge 
James Speed Pirtle, named for Attorney- 
General James Speed, is one of the most 
prominent lawyers now at the Louisville bar, 
and “has never suffered the lustre of his 
father’s achievements to be dimmed in his 
hands.” 

Edward S. Worthington and R. T. Durrett 
composed a law firm 
in 1850. Col. Dur- 
rett is the founder of 
the Filson Club, and 
one of the best-loved 
men in Louisville. 

Judge Thomas A. 
Marshall was an illus- 
trious lawyer and 
judge. In private his 
life was as pure and 
lovely as his talents 
and acquirements 
were distinguished. 
He was a member of 
Congress and _ judge 
of the court of ap- 
peals, most of the 
time as its chief jus- 
tice, for twenty-one 
years. 

Judge Bland Bal- 
lard began to prac- 
tice law in 1840. His 
vigorous mind and 
professional zeal soon gave him prominence. 

Appointed by President Lincoln judge 
of the United States district court, he took 
his place on the bench in 1861, just as the 
flames of war were lighted. His position as 


judge of the Federal court in Kentucky 


made him many enemies. He was devoted 
to the preservation of the Union. Associate- 
Justice Field of the Supreme Court said: 
“As judge in Kentucky, Bland Ballard was 
worth twenty thousand men to the Union 
cause.” Yet so absolutely just was his 
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fourteen years after the war, he numbered 
among his warmest friends some ex-Con- 
federates. 

Judge Ballard was pre-eminently the friend 
of young men. It was said that, however he 
might trip or entangle an old lawyer, he 
was ever ready to give a helping hand to 
the young. Sevéral years before his death 
he formed, for his own pleasure, a class of 
young lawyers, chos- 
en because he believ- 





popular in Louisville than George M. 
Davie.” He has earned a well-merited repu- 
tation, not only in the Kentucky courts but 
in the Supreme Court of the United States. 
He led the Kentucky Democrats to victory 
for sound money in the late election. 
Augustus Everett Willson is a lawyer of 
high professional character. He graduated 
at Harvard in the class of 69. In 1874 he 
became the law part- 
ner of John M. Har- 





ed they were unusu- 
ally bright. This was 
over twenty years 
ago,and to-day fiyeof 
them occupy prom- 
inent and conspicu- 
ous places at the 
Louisville bar and 
the sixth died a few 
months ago, hon- 
ored and mourned 
throughout the State. 
They were W. O. 
Harris, St. John 
Boyle, Alexander P. 
Humphrey, George 
M. Davie, A. E. Will- 
son and Rozel Weis- 
singer. 

It was Judge Bal- 
lard’s opinion, I am 
told, that W. O. Har- 
ris had the finest mind 
of the six. Since then he has been judge of 
the law and equity court and is dean of 
the faculty of the Louisville Law School. 
A man of spotless integrity and great force 
of character, he is the professional peer of 
any lawyer at the Louisville bar. 

Alexander P. Humphrey is the senior 
member of Louisville’s leading law firm, 
Humphrey and Davie, and one of the best 
lawyers in the country. I am told he might 
hold high political office, but he is wedded 
to his profession. 

It is said: ‘‘No man has ever been more | 





A. E. WILLSON. 


lan, now an associate 
justice of the Su- 
preme Court. No 
man in Kentucky has 
worked harder for the 
Republican party, 
and it was greatly due 
to his efforts that 
Kentucky became a 
debatable State. A 
Democratic paper 
lately said: “Mr, 
Willson is a man of 
high character and 
superb oratory. He 
is one of the few 
Kentucky Republi- 
cans now in politics 
who has been for 
years a_ recognized 
party-leader.” 

St. John Boyle is 
a grandson of Judge 
John Boyle, who was six years a member of 
Congress and sixteen years chief justice of 
Kentucky, and has inherited many of his 
ancestor’s rare gifts. Col. Johnston says: 
“As a corporation lawyer, in the highest 
sense, Mr. Boyle stands in the very front 
rank.” 

Rozel Weissinger was a man of high ideas 
and great ability. He lost his life fighting 
the great fight of sound money in the Ken- 
tucky Senate last spring, staying on guard 
at the Capitol when he was very ill. It was 
truly said of him: “Kentucky owes no 
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greater debt to any of her sons.” His name 
and talents will be associated with the his- 
tory of the State in years to come. 

George Alfred Caldwell was a very re- 
markable man. While in Congress he 
made a speech in favor of the annexation of 
Texas, that Frank Blair, editor of the Globe, 
pronounced, ‘the ablest speech made upon 
the question.” His brother, Isaac Caldwell, 
was for years the head 
of the Louisville bar. 


| 
| 
| 
| 


| 
! 
| 


among her lawyers, for some years, Ben- 
jamin Helm Bristow, who, as soldier, law- 
yer, solicitor general, and secretary of the 
treasury, commanded universal admiration 
and esteem. He was a man of massive 
build and a delightful conversationalist. 
The following characteristic story is told of 
him: A man noted for his meanness had 
written a letter to him disputing an account 
of one thousand dol- 
lars. One of the 





It is said, “‘ Few mem- 
bers of the bar have 
left a more enduring 
impression.” He was 
appointed by Gov. 
Stevenson to appear 
for the State in the 
Blyen and Kinnaird 
cases, before the Su- 
preme Court. The 
parties being charged 
in the State courts 
with the murder of 
negroes, the United 
States district court 
claimed jurisdiction, 
under the Civil Rights 
bill, of this and all sim- 
ilar cases. Mr. Cald- 
well won a splendid 
victory. 


Judge Henry J. Pp. B, MUIR. 


Stiles was a man 

greatly admiredand respected. One nephew, 
Henry Barker, was for some time city at- 
torney and is a clever lawyer. Another, 
John Stiles, also ranks high at the bar. 

One of the finest lawyers in Kentucky is 
Judge P. B. Muir. He was judge of the 
Jefferson circuit court until it was divided, 
when he was elected judge of the common 
pleas division. 

At seventy-four years of age he is in full 
practice with his talented son, Upton W. 
Muir. 

Louisville had the honor of numbering 








young men in the 
office insisted on 
bringing suit imme- 
diately, but Bristow 
said, with a_ smile, 
“Oh! no, John, it is 
worth the thousand 
to find out that the 
fellow is that particu- 
lar species ofascrub.” 





That  Associate- 
Justice John Marshall 
Harlan is a Kentucki- 
an isa fact that should 
make all Kentuckians 
proud. He was 
named for the great 
Chief-Justice John 
Marshall. He is of 
magnificent and dis- 
tinguished _ personal 
appearance, six feet, 
two inches in height, 
weighing about two hundred and forty pounds. 
‘“‘ His character and mind fit well his splendid 
body,” said a lawyer. He is uncompro- 
mising in his convictions of right : witness the 
mighty protest he raised against the law al- 
lowing merchant sailors to be imprisoned, 
in the recent case of Robertson and others 
against the marshal of California. 

A man who was once his law partner says, 
‘‘Tt was a matter of daily marvel to see this 
heavy man come up the steps to his office 
in the second story of the building, generally 
taking three steps at a time.” 
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A writer says: ‘“ Judge Harlan is about the 
only man on the Supreme bench who strikes 
the beholder as being a jolly soul. Heisa 
great story-teller, and when a tedious case 
comes up, he frequently leans over and 
whispers something to Justice Shiras that 
convulses Justice Brewer, who sits between 
them.” 

He lectures several times a week at the 
Columbian  Univer- . 
sity upon public and 





contemporaneous with the making of the 
Constitution, he seems imbued with the 
spirit of the founders of the government. 
Like them, he is at the same time a jurist 
and a statesman, and it is not surprising, 
therefore, that we find so many cases involv- 
ing constitutional questions assigned to him 
for opinion.” 
A Louisville lawyer told the following an- 
ecdote of him at a 
dinner given to the 





international law. 
Like the great 
judge for whom he 
was named, he is fond 
of walking, and twice 
a day takes the walk 
of three miles from 
his residence to the 
Capitol. It is said, 
“The big Kentuck- 
ian, as he swings 
along at his easy gait, 
looks as though he 
were at peace with 
all the world.” He 
was appointed by 
Mr. Hayes in 1877. 
The opinions written 
by him since he has 
been upon the bench 
extend through more 









fp 
= Dit stett 
Liviltiy 5 hale Dreiaswri 


judges of the circuit 
court of appeals of 
the United States 
at Cincinnati, last 
year : — 

The news that 
Judge Harlan had 
been confirmed as an 
associate justice of the 
Supreme Court came 
in the midst of an 
important jury trial 
in the circuit court, 
one of a series of 
cases brought by 
property holders 
along a street, in the 
middle of which a 
railroad was being 
operated, for dam- 
ages to their proper- 





pats 


ras 











than sixty-six vol- 
umes of the Supreme 
Court Reports. 
Former Solicitor-General Taft said: “ His 
abundance of physical power and mental 
energy has led him to assume heavy labors 
on the circuit, composed of the States of 
Illinois, Indiana and Wisconsin. No year 
has gone by in which he has not decided a 
number of important cases as a circuit jus- 
tice, the principal one being the ‘Lake 
Front Case,’ involving the title to the land 
under Lake Michigan, in the harbor of 
Chicago. As much as any of the justices 
who have come after those whose lives were 





ty. Judge Harlan was 
engaged in the case, 
and the arguments were to be made 
the following day. Among the lawyers 
who gathered around to congratulate him 
was Judge Russell Houston, the Nestor 
of the Louisville bar, and a great coun- 
selor. Judge Houston had been president 
of the Louisville and Nashville Railroad, 
and was its chief counsel. Judge Har- 
lan, who was always fond of a joke, with a 
serious air said to Judge Houston: “I am a 
little embarrassed as to what is the proper 
course for me to take in the argument of 
this case. It is probably the last jury case 
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I shall ever argue. I do not wish to fall 
short in my duty to my client, and at the 
same time I feel a certain constraint by rea- 
son of what my brothers of the bar might 
consider as due to the proprieties of the po- 
sition I am about to occupy. There have 
been times when you railroad lawyers have 
been rather ready to intimate that, in my 





arguments, I occasionally lapsed into appeals 
which you were 
tempted to criticise. 


speech, in spite of his getting red in the face 
and looking severe, there was a trace of 
laughter in his voice. He dared not look at 
Judge Houston when the jury came in; but 
the next morning, meeting him in the court 
room, with an affectation of serious interest 
he inquired, ‘“ Well, Judge, how did I do?” 

The old Judge only said, ‘‘ John, you be 
damned.” 

A strong firm 
which practiced for 





I have great confi- 
dence in you, and I[ 
should like to get 
your ideas as to the 
speech I should 
make under the cir- 
cumstances.” The 
old Judge took the 
matter seriously, and 
gave him his ideas 
of a conservative ar- 
gument. The next 
morning Judge Har- 
lan delivered the 
closing argument to 
the jury. It seemed 
as if he intended to 
put into that one 
speech all the ap- 
peals of an advocate 
to a jury and all the 
power he would have 
had left for his prac- 
tice for the rest of his life if he had not 
gone upon the bench. He summed up the 
evidence in a terrible way. He stamped the 
floor, he pounded the table, he roared against 
corporations and their oppression of the 
poor. He gave vent to every agrarian and | 
socialistic prejudice against railroads. After 
an effort of two hours of tremendous energy 
and scathing force, the case was submitted 
to the jury, which promptly returned a ver- 
dict of five thousand dollars, the full amount 
sued for, for damages to property worth 
seven or eight thousand. All through the | 








JOHN M. HARLAN, 


years in Louisville 
was composed of 
John W. Barr and 
Kemp Goodloe, 
Judge Barr is now 
judge of the United 
States district court 
for Kentucky. The 
purity of his private 
and professional life 
has won him the es- 
teem of all. He was 
the legal adviser of 
my family, and I was 
brought up to believe 
implicitly in his sense 
and goodness. Great 
was my horror, there- 
fore, when I was told 
he was a Republican. 
In those days Repub- 
licans were scarce in 
Kentucky, and I had 
the same opinion of them as the little child 
who said: ‘‘ What is a Republican? Why, 
a sinner mentioned in the Bible.” Judge 
Goodloe was an able lawyer. He died some 
years ago, loved by all his associates. 
Thomas Gibson was a brilliant lawyer. 
He defended Gen. Jefferson Davis, of the 
Federal army, when he was tried for killing 
Gen. Nelson. Gen. Nelson, who was Gen. 
Davis’ superior in command, was very dicta- 
torial with his subordinates, and struck Gen. 
Davis in the Louisville Galt House, before 
Davis killedhim. Mr. Gibson’s son, Charles 
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Gibson, has all the characteristics of an able 
advocate. 

James Speed was a leading lawyer of dis- 
tinguished ability. He was attorney gen- 
eral in President Lincoln’s Cabinet. 

About a year before his death, when he 
was seventy-four, he made an argument 
which lasted four hours, in the Shirley will 
case, said to have been one of the best ef- 
forts of his life. 

Addison M. Gazlay 
won high rank as a 
commercial lawyer. 
His contemporaries 
said, “When Gazlay 
finished with a sub- 
ject there was nothing 
left to be said.” His 
lineage goes back to 
the eleventh century, 
to Al Ghazzali, called 
“glory of the law.” 

John Mason Brown 
was a distinguished 
lawyer. In 1873 he 
became the partner 
of William F. Barret, 
a fine lawyer and a 
polished gentleman. 
One of Colonel 
Brown’s first Louis- 
ville cases was the 
Newcomb case. His 
handling of it is said 
to have been so able as to win the ad- 
miration of the bar throughout the State. 
He was, as every lawyer should be, ac- 
customed to seek exact truth. An in- 
stance of this is related by Colonel Durrett: 
“‘ He was testing the probability of Europeans 
having visited America and formed settle- 
ments before the discovery of Columbus. He 
had found in Paraud’s French translation of 
Filson’s Kentucky a number of extracts from 
Greek and Latin authors, showing that Eu- 
ropeans had been in America long before 
the Christian era. Not satisfied, he searched 





Diodorus, Plato, Pausanias, Elien and Plu- 
tarch, in the original.” To use the simile 
of the great Irish author, when speaking of 
a famous American, “like the chef-d’ceuvre 
of the Grecian artist, he exhibited in one glow 
of associated beauty, the pride of every model 
and the perfection of every master.” Colonel 
Brown’s son and namesake is, a bright young 








JAMES SPEED. 


member of the Louisville bar and assistant 
city attorney. 

Judge George B. 
Eastin possessed a 
rarely beautiful char- 
acter, from the ex- 
ceptionally well 
balanced proportions 
of its many fine 
qualities. He was a 
judge of the court of 
appeals and _presi- 
dent of the Confed- 
erate Veteran Associ- 
ation of Louisville. 
Since his death it has 
been named in his 
honor. 

Bennett H. Young 
has been prominent 
for years in Louis- 
ville. He is the 
youngest man ever 
elected an honorary 
member of the Louis- 
ville Board of Trade. 

Judge Alfred T. Pone was judge of the 
law and equity court and the youngest 
chancellor who ever sat upon the bench in 
Kentucky. He was a man of noble charac- 
ter. 

One of the legal giants of Louisville is 
Andrew Barnett. His partners are his son 
and Shackleford Miller, who is a_ fine 
lawyer. 

Aaron Kohn is the finest criminal lawyer 
in Louisville. In the case of Kaelin, charged 
with wife-murder, he saved his client’s life by 





establishing the principle that “ the failure to 
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charge that the act was feloniously committed 
was fatal to the indictment.” The rule has 
since been recognized in other States. 
Judge Theodore L. Burnett was for eight- 
een years the city’s attorney, having been 
elected, without opposition, six times. He 
was a member of the Confederate Congress 
and is a courteous, elegant gentleman. His 
son, John C. Burnett, is his law partner and 
they form a_ very 
strong firm. An- 





ate, in 1872, he moved: “ No one shall be 
incompetent as a witness because of his race 
or color.” It was the first law which allowed 
negroes full rights to testify in Kentucky 
courts. 

Judge H. W. Bruce, chief counsel at 
Louisville of the L. & N. R. R., has a record 
of which any man might be proud. He was 
a member of the Confederate Congress, 
judge of the ninth 
judicial district, chan- 





other son, Gilbert, 
died in New York a 
few years ago. Al- 
though he had been 
a short time at the 
New York bar, he 
had established a fine 
reputation and 
seemed destined for 
honors. 

Two of the great- 
est students and 
most learned mem- 
bers of the Louisville 
bar are C. B. Sey- 
mour and L. M. 
Dembitz. 

Gen. Basil W. 
Duke is a man of 
unusual attainments 








cellor of the Louis- 
ville chancery court, 
and professor of his- 
tory and science of 
law in the University 
of Louisville. 

Judge George Du 
Relle, of the court of 
appeals, comes of 
distinguished ances- 
tors. He is a clever 
lawyer and a genial 
gentleman. 

One of the ablest 
firms in the State is 
composed of James 
P. Helm and Helm 
Bruce. They are the 
son and grandson of 
Gov. John Helm and 








and intellectual force. 
‘His grandmoth- 
er,” says Colonel 
Johnston, “was a sister of Chief-Justice Mar- 
shall, and the family is perhaps as conspicuous 
for distinguished membership as any in the 
United States.” He was a gallant soldier, 
and it was said, ‘“‘ He was the soul and brains 
of the Morgan brigade.” He was for six 
years commonwealth’s attorney. He is 
now connected with the law department of 
the Louisville and Nashville railroad. 
Lyttleton Cooke has been the district 
attorney for Kentucky of the L. & N. R. R. 
for twenty-five years. He is a forcible and 
clear speaker. While in the Kentucky Sen- 


GEN, BASIL W. DUKE, 





are also descended 
from Ben Hardin, a 
lawyer of rénown, so 
it is natural they should be leaders at the 
bar. 

Edward J. McDermott is a bright lawyer. 
He writes well and is a man of scholarly at- 
tainments. 

Arthur M. Rutledge, who is a talented 
member of the Louisville bar, is the grand- 
son of one of Kentucky’s greatest lawyers, 
Joseph R. Underwood, and the descendant of 
a signer of the Declaration of Independence. 

Judge A. E. Richards was for a number 
of years a judge of the court of appeals. 
He was one of “ Mosby’s men,” but it is dif- 
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ficult to recognize in the sedate, busy lawyer 
of to-day “ Dolly Richards,” one of the 
bravest members of that Confederate band 
which made the country ring with stories of 
its daring. Judge Richards’ partners are his 
clever young son-in-law, Albert G. Ronald, 
and John Baskin. 

Zack Phelps was a member of the con- 
vention which formed the present Constitu- 
tion of Kentucky. 
He is a fine speaker 
and is said to excel as 
an examiner of wit- 
nesses. His partner 
is W.W. Thum. Mr. 
Thum won the liter- 
ary medal at the 
University of Vir- 
ginia. One of his 
cases that was unique 
was Tierney v. the 
Standard Oil Com- 
pany. At the first 
trial the jury gave 
the full amount sued 
for ($25,000). The 
court of appeals re- 
versed on the ground 
of excessive dam- 
ages. Upon the 
second trial in the 
lower court, twenty 
thousand was the 
verdict, and again the 
court of appeals reversed it, giving the same 
reason. Finally it was settled out of court. 

There is a laughable story told of a Louis- 
ville suit in which only one witness appeared. 
A wealthy groceryman employed a young 
dentist to make a set of false teeth for his 
wife, and advanced him twenty dollars to 
buy the gold to be used. When they were 
sent home they did not fit, so the old man 
returned them and refused to pay for them. 
The dentist immediately brought suit. There 
was an old dentist who stood high for ability 
and veracity, so each side, unknown to the 








OSCAR TURNER, 


other, summoned him as their only witness. 
The day of the trial came, and both lawyers, 
seeing him present, announced they were 
ready. The lawyer for the dentist called 





“Dr. W ,»” and then asked : — 
“Were the teeth well made?” 
“Yes, sir.” 
“Did Dr. use twenty dollars’ worth 





of gold on them?” 

“ Every bit of it.” 

After a few more 
questions which were 
all satisfactorily an- 
swered, the plaintiff’s 
lawyer triumphantly 
announced he _ was 
through. To his 
amazement, the law- 
yer for the defense 
also called Dr. 
W ,and began to 
question him. 

“You say the 
teeth were perfectly 
made?” 

* Yea, sis.” 

“ Did they fit Mrs. 

>” 

“No, sir.” 

“Who bought the 
gold used ?” 

“ie. & - 
And the defendant's 
lawyer also an- 
nounced he was through, amid the laughter 
of the spectators. 

Judge John Roberts is a lawyer who is 
faithful to every trust. He was one of the 
lawyers in the Newcomb will case. The 
then chancellor said ‘the case was the 
most skillfully prepared and ably argued” 
that he had ever decided. His partner is 
his nephew, Mr. Quarles, a bright young 
Virginian. 

Burwell Keith Marshall is a great-grand- 
son of Chief-Justice John Marshall, also a 





K 











descendant of William Moore, colonial gov- 
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ernor and president of the common pleas of 
Pennsylvania. It is not strange, therefore, 
that he is one of the best lawyers at the 
Louisville bar. 

Edward F. Trabue is a fine pleader and a 
good lawyer. 


Judge Charles S. Grubbs was a judge in | 


Logan County before he removed to Louis- 


{ 


ville, where he has taken high rank at the bar. | 


Randolph H. Blain is lawyer for the 
school board and is a man of sound judg- 
ment. 


Three Louisville lawyers, under President | 


Cleveland’s administrations, ably represented | 


this country abroad. 
brilliant man, was minister to Switzerland. 
Charles W. Buck was one of the youngest 
men ever selected for a diplomatic office 
so important when he went as minister to 


Peru. He acquitted himself with great good | 


sense and discretion, and it was said, “‘ No 


Boyd Winchester, a | 


United States minister, since the days of | 


Randolph Clay, in the fifties, made such a 
favorable impression.” Albert S. Willis 
went as minister to Hawaii at a time of 
great difficulty. How well he performed 
his task is fresh in the minds of all. He 
died at his post deeply mourned. 





The judiciary of Louisville is equal to any | 


in the country. 


Emmet Field, Reginald | 


Thompson, L. M. Noble and I. W. Ed- | 


wards are men who are highly respected 
and who fill their positions with credit to 
themselves and honor to the city. 

Frank Parsons is the present able com- 
monwealth’s attorney. He is a_ brilliant 
member of a brilliant family. His brother, 


a very bright man, died while a member of | 


Congress. 

John Young Brown, former governor of 
Kentucky, is now numbered among the 
Louisville lawyers. He is one of the finest 


The list of Louisville’s good lawyers would 
not be complete without the names of John 
and J. C. Dodd, John C. Russell, Frank 
Hagan, Edward Humphrey, Garvin Bell, 
and Frank Swope. 

Among the younger members of the pro- 
fession who give promise of worthily walking 
in the footsteps of those who have gone be- 
fore are Oscar Turner, Arthur Peter, Swager 
Sherley, Ernest W. Sprague, George Burton 
and Theodore Snively. 

President Buchanan came to Kentucky to 
practice law, but soon left. Years after, he 
said: ‘I went to Kentucky expecting to be 
a great man there, but every lawyer I met 
at the bar was my equal, and more than 
half of them my superiors, so I left.” 


SOUTHERN AND WESTERN KENTUCKY. 

The list of lawyers of southern and west- 
ern Kentucky includes the names of many 
men who have been and are eminent in the 
profession, and the equals of any lawyers in 
the country. 

John Calhoon, for whom the town of 
Calhoon was named, was a brilliant man. 

From Franklin came Beverly L. Clark, 
one of the finest lawyers in the State. 

Oscar Turner was one of the best lawyers 
of his day. ; 

His father was one of the most distin- 
guished jurists of the South, and his mother, 
Caroline Sargent, was the daughter of Gov- 


| ernor Winthrop Sargent of Louisiana. Com- 
| ing to Ballard County, after his school days 


| 
| 
| 


were over, Mr. Turner’s fame as a lawyer soon 
spread. In 1851 he was the commonwealth’s 
attorney, and it is said, ‘‘ His vigorous pros- 
ecutions and undaunted courage and ardor 
soon brought law and order in many locali- 


| ties of his district, which had known little of 


speakers in the State and made a very able | 
governor. He was elected to Congress while 
under the constitutional age, and has always 
occupied a conspicuous and honorable place 
among the first men of Kentucky. 


either before.” He was equally at home in 
criminal and civil cases, and successfully held 
his own against the best legal talent of the 
State. 

In three congressional races he was vic- 
torious against odds such as would have 
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overwhelmed a less determined man. He 
made a national reputation in Congress, and 
in 1880 many of his speeches were circulated 
as campaign documents. 


PADUCAH. 

Judge Wiley P. Fowler was presiding judge 
of the circuit court for thirteen years, until 
the adoption of the Constitution which made 
the judiciary elective, 





Q. Q. Quigley and Q. M. Quigley form a 
law firm so strong that they can afford to 
defy superstition and have their offices at 
113 Legal Row. One of their interesting 
cases, Robin v. Walker, hinged on the de- 
cision as to whether the act of Congress 
exempting pensions from the payment of 
debts follows the sum beyond the time it 
reaches the hands of the pensioner. 

Thomas E. Moss is 
one of the finest crim- 





when he refused the 
nomination, claiming 
that impartial justice 
could not be admin- 
istered by judges de- 
pendent upon the 
favor of the people 
for their places; and 
besides, it was be- 
neath the dignity of 
one fitted to hold 
such an office to con- 
descend to the elec- 
tioneering required. 
During the war, the 
judicial district in 
which he held court 
was occupied, in turn, 
by both the Confed- 
erate and Federal 
armies, and he was 
arrested by the milita- 
ry authorities of both 
for refusal to obey 
military orders in connection with his court. 

Henry C. Burnett was an able lawyer and 
one of the finest speakers of his day. It 
was a loss to the whole State when he died, 
in 1866, at the age of forty-one. His son, 
Henry Burnett, is a prominent member of 
the Paducah bar of to-day. He has the 
reputation of being a splendid man of busi- 
ness, and in every way worthy of the trust 
reposed in him. 








HENRY BURNETT. 


inal lawyers in Ken- 
tucky. It is said, 
““When speaking, he 
keeps his audience 
spellbound.” 

A leading Paducah 
firm is composed of 
W. D. Greer and W. 
M. Reed. They are 
the attorneys for the 
P. T. and A. Railroad 
and the City National 
Bank. 


HARDINSBURG. 


Hardinsburg, 
which is said to be “‘a 
little gem of a town,” 
can claim Judge Alny 
McLean, who, as law- 
yer, judge, and mem- 
ber of Congress, was 
distinguished. He 





| was called ‘(a model gentleman.” 


| 
| 
| 


| Green River portion of the State. 


Col. L. D. Husbands is one of the oldest | 


members of the bar, and has long enjoyed a 
fine reputation. 


Francis Peyton was one of the best crim- 
inal lawyers of his day. He was the first 
man, in the Kentucky legislature, to intro- 
duce a bill permitting a woman to control 
her own property. 

Alfred Allen, a distinguished lawyer and 


| wit, was for years a conspicuous man in the 


He aided 
in the prosecution of Matthew Ward for the 
killing of Butler. Mr. Butler was a school 
teacher, and had whipped Ward’s brother. 
The case attracted widespread attention, 
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and Col. Allen’s speech is said to have been 
notably brilliant. He was once Consul to 
Foochow, China. 


OWENSBORO. 


Col. Joseph Hamilton Daviess, for whom 
the county, in which Owensboro is, was 
named, was a shining light at the early Ken- 
tucky bar. Hewas untiring in his efforts to 
convict Aaron Burr of treason at Frankfort, 
Kentucky, but the unprincipled Burr was 
then immensely popular, and, in spite of 
Col. Daviess’ brilliant and persistent efforts, 
he failed. 
having received from him “ his word and 
honor” that he was innocent. It is said, 
“‘ Never did two more illustrious orators en- 
counter each other in debate.” An enor- 
mous crowd heard them, feeling ran high, 


and, after the trial, two balls were given — | 


one in honor of Burr, and the other by the 
friends of Col. Daviess. He was killed at 
the battle of Tippecanoe, while leading a 
charge against the Indians. 

Judge Little was judge of the circuit 
court and is a man of great natural gifts. 
He is a charming writer, and his “ Ben 
Hardin and His Times” is a valuable ad- 
dition to the legal history of the country. 

James Weir is a lawyer of great merit, es- 


| 
| 


| 


fore their return, he would throw at least one 


| good fee in his way. He was at once the 


bravest and the gentlest man I ever saw.” 
His son, Henry Dixon, is a clever lawyer 
and writer. 


Of the present bar, Richard H. Cunning- 


| ham is a very bright man and capable law- 


Henry Clay was Burr’s counsel, | 
| State was Joseph R. Underwood. 


| Man. 


yer. Henry F. Turner has long been re- 
garded as one of the best lawyers, and Mr. 
Yeaman and J. F. Lockett are leading mem- 
bers. 


BOWLING GREEN. 


One of the most noted lawyers of the 
He was 
distinguished as a lawyer, jurist and states- 
He was a judge of the court of ap- 
peals, repeatedly in Congress, and a United 
States senator. He was in the Kentucky 
legislature with Ben Hardin, and, Judge 
Little says, ‘‘ He was in the habit, Mr. Har- 


din thought, of offering amendments too 


frequently to bills offered by other mem- 
bers. At last one day Mr. Hardin sprang 


| to his feet and said, ‘Mr. Speaker, I con- 


pecially in chancery matters, and is greatly | 
| world.’” 


respected and admired. His home, on the 


beautiful Ohio River, is very quaint and | 


handsome. 


HENDERSON. 


town of its size in Kentucky, has reason to 
be proud of its past and present bar. 


and statesman. He succeeded Henry Clay 


in the United States Senate. The late Major 
Kinney of Louisville said: ‘‘ When riding 
the circuit, as lawyers were wont to do in 
those days, Gov. Dixon would select some 
struggling young lawyer, take him along in 
his buggy, tutor him, encourage him, and, be- 


sider it one of God’s mercies the gentleman 
from Warren was not upon the earth in the 
days of our Saviour. If he had been, he 
would infallibly have moved an amend- 
ment to the Lord’s Prayer, which, if adopted, 
might have led to the damnation of a 


At the present bar, J. M. Wooten and 
Congressman C. K. Wheeler form a strong 
firm, as also do Sims and Covington. Judge 


| W. L. Dulaney, W. E. Settle, J. B. Grider, 
Henderson, which is said to be the richest | 


J. A. Mitchell, J. W. Wilkins, Nat Porter, 
H. F. Clark, Byron Renfro, and John Gallo- 


| way are men of ability and fine lawyers. 
Archibald Dixon was a successful lawyer | 


| splendid example. 


GLASGOW. 

Christopher Thompson was a member of 
Congress and a circuit judge. He was a 
man of high integrity and greatly respected. 

Gov. Preston H. Leslie was a man of 
prominence and ability. His life affords a 
‘He was a cart-driver 
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at thirteen, a lawyer at twenty-two, a sen- 
ator at thirty, and governor of Kentucky at 
fifty-one.” 


Of the present bar, Samuel Boles and W. | 


L. Porter are leaders. 


RUSSELLVILLE. 

Dr. David Morton, a greatly beloved min- 
ister of the M. E. Church South, in a me- 
morial of Logan County, said, ‘‘ From 1792, 
for a period of seventy-three years, men 
named Ewing represented Logan County in 


death.” He was one of the ablest lawyers 
in the country. Says Mr. Marmaduke 
Morton: ‘He made a superb chief justice 


of the court of appeals of Kentucky, and 
some of his decisions are cited as legal 
classics.” A curious habit of Judge Hise’s 


| was to pull hairs from his head and brows 


the legislature, State and national, in the 


constitutional conventions, and were promi- 
nent on the bench and at the bar. Their 


arrival in Logan County was an era referred | 


to as ‘the year when the Ewings came and 
brought the law with them.’ 


“In 1801 Reuben Ewing was a judge of | 


the first court of quarter sessions and in 
1803 an associate justice of the first circuit 
court. Ephraim Ewing, one of the great men 
of southern Kentucky, was judge of the court 
of appeals in 1835 and chief justice in 
1843. He was a man of commanding 
presence, massive intellect and sterling in- 
tegrity. Presley Ewing was a brilliant law- 
yer and member of Congress, although he 
died at thirty-two. His eulogy of Henry 
Clay was printed in the school speakers and 
regarded as a classic. Robert C. Bowling, 
a lineal descendant of the Ewings, was a 
circuit judge for ten years.” George 
Washington Ewing was a member of the 
Confederate Congress, and Judge Bowden 
says, “As a lawyer, singularly successful. 
In years he only lost one case. He was al- 
ways a leader, his quaintness attracted, his 
candor disarmed, his kindness won and his 
convincing speech bore him onward to cer- 
tain victory.” Henry Quincy Ewing was a 
fine lawyer, and, Judge Bowden said, ‘in 


| 


while reading and put them between the 
leaves of books, where they were found long 
years after. A friend said: ‘“ You can always 
tell what books Judge Hise liked best as 
they are always full of eyebrows.” 

Judge Edwards said of Henry P. Brod- 
nax: ‘He was the best read lawyer of my 
acquaintance, and his honesty, integrity and 
uprightness were proverbial.” He was twen- 
ty-six years a circuit judge. When the 


| circuit courts were first established, the 


| 
| 





many respects the most remarkable man | 


the country ever produced.” 
It has been said, ‘It seldom falls to the 


fortune of any man to be more deeply | 
mourned than was Judge Elijah Hise, at his | was Cardwell v. Perry, wherein an ante- 


associate judges, usually non-professional 
men, were chosen from each county to sit 
with the presiding judge. For these men, 
it is said, Judge Brodnax had great con- 
tempt and plainly showed it. When deciding 
a question he would turn to each of them 
and say: ‘‘ What do you guess?” 

Ninian Edwards was a distinguished law- 
yer and chief justice of the court of appeals, 
and going to Illinois to live, he was twice 
governor of that State. A story is told of 
how he came to be governor. Gov. Scott 
had appointed himto the Kentucky appellate 
bench about the time President Madison 
made John Boyle governor of Illinois. 
Judge Edwards had purchased large tracts 
of land in Illinois and proposed to Judge 
Boyle that they should “swap” offices. So 
each resigned and was appointed to the 
other’s place. 

Of the present Russellville bar, George 
B. Edwards is a prominent member. James 
H. Bowden is engaged on one side or the 
other in every prominent Logan County 
case. He was presiding judge of the su- 
perior circuit. 

Wilbur F. Browder is an able lawyer and 
ranks high. One of his interesting cases 
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nuptial contract, for a woman’s separate 
estate, played a prominent part. John S. 


Rhea is a fine lawyer and member of Con- 
gress. 


IN AND AROUND THE SUPREME COURT. 


HEN you step from the corridor of 


The Supreme Court is not only more con- 


the Capitol into the precincts con- | servative than any other institution of our 
| government, it is also more ceremonious. 


trolled by the marshal of the Supreme 
Court, you feel at once that you have passed 
from an atmosphere in which everyone is 
trying to change something into one in 
which conservatism is the ruling motive. 
And speaking of conservatism, let me tell 


at once a story which properly belongs | 


further on: ‘In the vestibule to the confer- 
ence room there has stood for many years a 
shabby old washstand, equipped with a plain 
china toilet service and a useful but not very 
sightly bucket for waste water. Last year 
a modern bath-room with every possible 
luxury of tiling and silver-plating and pa- 
tent shower-baths was added to the suite of 
rooms in which the court holds its Saturday 
morning consultations. As this new toilet 
room is hardly a dozen steps away from the 
old washstand, the marshal’s assistant natur- 
ally thought the latter could be dispensed 
with, but out of wisdom acquired through 
experience she prudently had it stored not 
far away. When court met, most of the 
justices sought out the new improvements 
and commended their beauty and conven- 
ience, but one of the elder ones walked di- 
rectly to the site of the old washstand, and 


remarked sternly, ‘I should like to know | 


who has removed that washstand.’ 

‘‘As the session was about to begin, his 
investigations were not pursued, and when 
the morning’s work was over, he found the 
old stand, with its 
shabby bucket, in its accustomed place. 
Regularly every Saturday morning he 
washes his hands in cold water from the 
china pitcher, ignoring the luxurious silver- 


homely fittings and | 


plated spigots in which his colleagues find | 


comfort.” 


| 


In planning our legislative processes the 
builders of the Republic dared to be origi- 
nal, but fashioning the highest court of a na- 
tion destined to be great was another mat- 
ter. Ceremony there must be; so, upon a 
modification of English judicial etiquette as 
a basis, there has been gradually reared a 
system formal enough to command respect, 
yet sufficiently simple to be in keeping with 
the other departments of the government. 

Take, for instance, the opening of court 
in the morning. At twelve o’clock exactly 
a rope is stretched across the corridor which 
divides the robing room from the court 
room. Marshal Wright steps across the 
corridor, and opening the robing room 
door, shakes hands with the chief justice. 
The routine is never varied, though the two 
gentlemen may have ridden to the Capitol 
in the same horsecar, and parted only ten 
minutes before. The marshal leads the way 
across the corridor and through the hall- 
way to the rear entrance to the court room, 
the associate justices following the chief 
justice in the order of their appointment. 
The decorous procession files through the 
door in the middle of the red plush drapery 
back of the bench, the marshal takes his 
seat at one end, the nine rustling black silk 
gowns settle into the nine big leather-cov- 
ered chairs, and the crier announces that 
court is opened. 

The court room, as nearly every one 
knows, is the one used as the Senate Cham- 
ber before the great wings were added to 
the Capitol. For every square foot of floor 


space there is at least one interesting histor- 
ical association, and to see the place at its 
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best you want to catch the marshal at some 
leisure moment and go with him from spot 
to spot as he reviews the scenes which have 
happened there. 

The rocm, in its present state, is very 
comfortable and interesting, with its well- 
preserved old furniture, and the warm tone 
of its judicial red carpets and hangings. 
The main entrance doors, directly opposite 
the bench, enclose small panes of glass, 
which the hurrying sight-seer used to utilize 
for his brief glimpse of the interior. As 
one can easily imagine, the constant succes- 
sion of strange faces peering through these 
panes so disconcerted a former chief justice 
that he had a screen placed so that the 
openings were hidden from the judges, and 


whoever would see the court room now | 


must take time to enter and be seated by 
the ushers, as no visitor is allowed to stand 
while the court is in session. Directly in 
front of this screen is the old-fashioned ma- 
hogany sofa upon which John Quincy 





Adams was laid to die— not a comfortable | 
deathbed, as you instantly perceive, but very | 


august and impressive as a relic. 

The most interesting part of the room is 
screened off by the red drapery just behind 
the bench. At the ends are great fireplaces 
in which wood is burned. 
ern and mainly for the sake of ventilation. 
Between the large windows, however, are 
the beautiful old marble mantels, around 
which the early senators must have vainly 
tried to keep warm. Happily the conserva- 
tism of the place has spared these, though 
they are no longer necessary. The interest- 
ing carving on the old mantels illustrates the 
fable of the fagots, which, though easily 
broken when unbound, can successfully re- 
sist force when their strength is united. 
This space back of the screen is used by 
the judges as a breathing-place, or even as 
a buffet for a frugal luncheon, since a judge 
may retire to this convenient nook, and still 
be legally assisting in the constitution of a 
quorum. 


These are mod- | 





A visit to the robing room across the hall 
is a very disquieting experience for the lover 
of furniture of the colonial period, for here 
Marshal Wright has collected a number of 
carefully restored treasures, which to see is 
to want forever afterward. Out of a set of 
fine old mahogany chairs, ruthlessly cast 
away in a lumber-room during that period 
of zsthetic darkness from which the country 
is just emerging, there were found enough 
perfect pieces to entirely rebuild two. A 
box-like téte-a-téte — torture to sit upon, 
but a rapture to behold —has also been re- 
stored, and occupies a conspicuous place at 
the fireside. The mantel here, too, is an- 
tique and of charming design, and there was 
still another of these downstairs in the con- 
ference room; but in the period of darkness 
before alluded to, it was voted to replace 
this old mantel with a modern one of Ten- 
nessee marble. The old one was offered 
for sale, and was promptly purchased for a 
song by Justice Gray — proving that that 
gentleman’s astuteness is artistic as well as 
legal. If a justice is fastidious enough to 
want a last look at himself in his gown, be- 
fore going into court, he takes it ina de- 
lightful old gilt-framed mirror, so excellent 
in design, and so admirable in its well-pre- 
served age, that the least vain person in the 
world might covet it. 

The furniture is not the only interesting 
feature of the robing room. Over the fire- 
place is a large portrait of Chief-Justice Jay 
—the first to hold his exalted office. He 
is dressed in a brilliant red gown trimmed 
with ermine, the earliest attempt at judicial 
costuming in this country. It was decided 
that the Supreme Court must have some 
sort of official robe, but as the cut and ma- 
terial were not yet chosen, the first Chief- 
Justice trimmed his Dublin University gown 
with ermine, to bridge over the emergency. 
This was probably thought too fine for a 
republic, so the material of the judicial 
robes was changed to heavy black silk. If 
you are fortunate enough to gain admission 
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to the robing room, Archie, the negro at- 
tendant, who has been there for 
years, will proudly point out the beautiful 
workmanship on one of these gowns, and 
will possibly let you slip your arms through 
the wide sleeves and survey the effect in the 
glass. A woman’s first thought is that she 
must at once have a lounging gown cut after 
the same graceful fashion, with the ample 
fullness shirred into a narrow yoke, and 


great sleeves that look, when the arm is | 


dropped, like part of the voluminous folds 
of the main garment. 

How many people know that the only 
person not a justice of the Supreme Court 
who ever sat on the bench during a session 
was Chief-Justice Coleridge? You cannot 
forget it after visiting the robing room, for 
here hangs the portrait of the famous Eng- 
lishman, sent after he returned home, to the 
body which had honored him with so great 
a compliment. The letter which accom- 
panied the portrait has also been framed 


and hung up, illustrating in the highest de- | 
gree that grace in correspondence, whether | 


stately or familiar, which passed away with 
the last generation. 

In the basement of the Capitol is the 
large, bright conference room, where the 
judges meet on Saturday to discuss the 
cases argued before them during the week. 
The great table around which they gather 
has such a cheerful and hospitable look that 
I wonder it does not tempt them to forget 
the dry masses of evidence, and fall to tell- 
ing good stories. But possibly itdoes. At 
one side is another large room used, with 
an adjoining corridor, as a library. The 
great question now with the court officers is 
where to find room for the books which are 
constantly accumulating. The models used 
as evidence in patent cases are not pre- 
served except for a limited number of days, 
during which the owners can claim and re- 
move them. At the end of that time they 


become the prey of the junkman, unless 
they happen to be of especial interest, when 











| Marshal Wright transfers them to the little 
many | 


museum, which he has started in a lum- 
ber room belonging to his domain. 

Besides the court room, the robing room 
and the conference room, all more or less 
separated from each other, the Supreme 
Court offices embrace sundry nooks and 
crannies, upstairs and down, and so erratic- 
ally located, that you wonder how the mar- 
shal knows where his housekeeping begins 
or ends. One of the most interesting of 
these corners is the tiny office of the attor- 
ney general at the side of the main court 
room. A president who had seen its narrow 
doorway and limited dimensions would be 
impressed with the imperative necessity of 
appointing the smallest great lawyer of his 
acquaintance to be head of the judiciary; 
but, as presidents rarely explore the outly- 
ing portions of the Supreme Court, and as 
the attorney general sees this little office 
almost as rarely, the question of stature has 
not yet added a practical complication to 
cabinet-making. The corresponding office 
at the other side is used by the court 
reporter and is hung with oil portraits of 
former incumbents of the position. 

The affairs of the court are administered 
by the marshal, Major J. M. Wright of Ken- 
tucky, and his assistant, Miss Tompkins, of 
the same State. Miss Tompkins is the first 
and only woman to hold an official position 
in the court, but she has so clearly demon- 
strated the practical superiority of having a 
woman perform the duties formerly allotted 
to a deputy marshal that the court would 
vigorously oppose any attempt to replace 
her by a man. The contrast between the 
way the rest of the Capitol is kept and 
the cheery comfort and radiant cleanliness 
of the Supreme Court’s belongings is only 
one evidence of the success of the Marshal’s 
experiment. Womanly thoughtfulness pro- 
vides for the judges dozens of little comforts 
which they never knew before, and the only 
wonder is that members of Congress, seeing 
the pampered condition of the court, do not 
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insist upon having the rest of the Capitol 
housekeeping directed by a feminine brain. 
The taxpayer is interested, too, as Miss 
Tompkins keeps the court comfortable and 
happy on less money than any of her pred- 
ecessors. 

A few instances will serve to show the dif- 


ference between a masculine and a feminine | 


administration. Moths have no more respect 


for the draperies of the Supreme Court than | 


for the overcoat of the ordinary citizen, so 
the hangings used to be annually devoured 


during the summer recess, or else stored at | 


considerable expense at some upholsterer’s 
in the city. Miss Tompkins had a great 
cedar closet built in an unused gallery for a 
very modest sum, and now the court dra- 


peries are as safe from moths as the parlor | 


curtains of the most careful housekeeper. 


badly ventilated Senate restaurant. When 
Miss Tompkins came she was horrified to 
see the highest court of the land eating off 
of tables covered with greasy newspapers. 
She bought tablecloths and other necessa- 
ries, trained the messengers to act as waiters, 
and a hungry judge can now satisfy his ap- 
petite at as seemly looking a table as he 
would find in his own home. 

A book could be written about the sur- 
roundings and traditions of the Supreme 


| Couft, and the sedate decorum of its daily 


routine, but it is to be hoped that no one 
will write it, since every lawyer in the coun- 
try would be more than ever determined to 
gain a seat on the Supreme bench; and this 


| excellent ambition is already too widely dif- 


Another instance: several of the judges like | 
| Field’s Washington. 


to lunch in the court room instead of in the 





used among a profession in which this dis- 
tinction means the highest possible achieve- 
ment. — ALICE M. WHITLOCK in <Aate 
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LONDON LEGAL LETTER. 


LONDON, May 1, 1897. 


HE Society of Comparative Legislation has, in the sec- 

ond part of the first volume of its proceedings, 
which has just been issued, given to its members the result 
of the inquiries into the method of legal remuneration in 
contentious matters in various parts of the world. These 
inquiries have been prosecuted in twenty-five States and 
countries, and the result, which has been most carefully 
edited by Master Macdonel, of our High Court, is most en- 
tertaining. In the endeavor to obtain as wide inform&ation 
as possible, certain queries, translated when necessary 
into French, German and Spanish, were sent to law- 
yers of standing in Scotland, France, Belgium, Holland, 
Denmark, Italy, Germany, Austria, Hungary, Switzerland, 
Spain, Ontario, Quebec, New Brunswick, Nova Scotia, 
Cape Colony, Australia, Bombay, Bengal, Madras, Burma, 
and in the States of Massachusetts, New York, Illinois, 
Missouri and California. 

Answers to the interrogatories were received from the 
United States from Mr. Moorfield Storey of Boston and 
Mr. Louis D. Brandeis of the Harvard Law School; Mr. 
Julien T. Davies and Mr. Osgood Smith of the New York 
Bar; Mr. Newton Fiero of the Albany Bar; Messrs. Dupee, 
Judah, Willard and Wolff of Chicago; Mr. Everett W. 
Pattison of St. Louis, and Messrs. Rothschild and Ach of 
San Francisco, while Mr. Newton Crane, who after having 
practiced for a number of years in the United States is now 
a member of the English bar, explained the differences 
which exist in the character of the work that is undertaken 
by an American and an English lawyer. 

From the replies Master Macdonel draws the conclusion, 
as to the remuneration of lawyers by their clients in the 
countries from which reports have been received, that there 
are three systems: (a) those which recognize no scale of 
costs and which leave legal remuneration to be regulated by 
contracts, express or implied, as in the United States and 
Denmark; (/) those which fix a scale of charges for each 
service, leaving it to the court or its officers, in the event of 
a dispute, to determine the amount, such as prevails in 
England, her colonies, and Scotland, France, Holland and 
Italy; and (c) those which fix the remuneration according 
to the value of the subject matter in dispute, the stage at 
which the proceedings terminate, or according as the action 
As between the parties to the 
Here in England, 


is contested, as in Germany. 


action the widest differences exist. 


theoretically at least, the successful litigant gets his costs, 
including lawyers’ fees, from his adversary, while in the 
United States he gets nothing beyond the small court costs. 
It appears, however, that in no country is the successful 


litigant completely indemnified for the expense he has been 
subjected to in the litigation. 

The most interesting question as to how the costs com- 
pare is not satisfactorily answered as there is no statement 
of the costs in England, and in those countries where the 
functions of solicitor and barrister or attorney and advocate 
are not united in the same person there is no indication of 
the amount the layman is obliged to pay for preliminary 
expenses before the litigation begins. Some idea, however, 
of the comparative cost of litigation in the different coun- 
tries may be gathered from the following table : — 








oom: | Mee | Jt See 
Scotland | £150 to £160| £230 to £250 fL4oto £50 
Germany 50to 60} About £6 

Holland | 60 £60 35 
Denmark | = 35 35 20 

Spain I2 to 14) 20 to 26 6 to 5 
New York 50to 100; 100to 150 30 to 100 
Mass. 80to 160/ 40to 160 40to 50 
Illinois 60 to 100} 20to 100 oto 50 
Missouri 60 to 100 

California 50 100 

Ontario 50 70 30 

Quebec 70 50 





From this it appears that the smallest charges are in 
Spain, and the highest in Scotland and the United States. 
Had an estimate been made for England it would have 
greatly exceeded the highest limit in the United States, as 
the fees mentioned for your country are about those which 
would be marked upon the briefs of the junior barrister 
and his leader, while at least as much more again would be 
charged up against the unfortunate litigant by his solicitors. 

It is hardly possible to give in such brief limits even an 
idea of the excellent and most entertaining report Master 
Macdonel has made on this subject. Every practicing 
lawyer ought to read it, and as it is so easily obtainable (it 
is sent gratuitously to every member of the society) there 
is no reason why he should not do so. I regret to find, on 
looking through the lists, that there are only five members 
of the society in all the United States, and these are the 
Columbia University Library, the University of Michigan, 
the New York Public Library, the Law Association of Phila- 
delphia and the Pratt Institute Free Library of Brooklyn! 

STUFF Gown. 














XUM 














CURRENT TOPICS. 


PRESTON’S EpITApH.—In one of his notes in 10 
English Ruling Cases (p. 814), the learned editor, 
Mr. Robert Campbell, sets forth Sir George Rose’s 
epitaph on Preston, the great conveyancer, which is 
new tous. It runs as follows : — 


“Stern death hath cast into abeyance here 
A most renowned conveyancer. 
Then lightly on his head be laid 
The sod, that he so oft conveyed. 
In certain faith and hope he sure is, 
His soul, like a se¢ntil/a juris, 
In nubibus expectant lies, 
To raise a freehold in the skies.” 


Micropes. — The end of this century is an era of 
fads, and the most novel and persistent fad of science 
that has ever crept into the human brain is that of 
Microbes. Pretty much everything wrong, certainly 
almost everything in the nature of disease, nowa- 
days is laid at the door of Microbes. People are 
growing so scary that they are almost afraid to shake 
hands, and it would not seem strange to see them 
doing it through the medium of a stick, as they are 
wont in plague time in some countries. The very 
latest discovery in this direction is that baldness, 
hitherto attributed to intense mental application or 
too persistent occupation of the front row at ballet 
performances, is the work of Microbes. Over-pro- 
duction is the bane of modern social conditions, and 
this seems to be the vice of the modern Microbe 
family. The scare has invaded the church, and the 
deadly worm lurks in the sacred cup at communion, 
so that modern science prescribes individual glasses, 
which being passed around on trays fearfully resemble 
the distribution of liquors at a restaurant. Even 
Cupid has had a scare, and is chary of allowing his 
devotees to kiss one another, thus depriving court- 
ship of one of its chiefest attractions and casting a 
damp on the matrimonial market. But before the 
Microbe business was discovered there was one 
species of osculation which always seemed to the 
Chairman to be extremely loathesome.—so much 
so that he early contracted scruples of conscience 


BY IRVING BROWNE. ae ae as os “ 


against it, and, on the few occasions when he has 
been called as a witness, has insisted on being sworn 
with the uplifted hand, instead of kissing that greasy 
volume which a super-serviceable officer is always 
thrusting at the lips of the witness. The very smell 
of the book is frequently offensive. The constable’s 
| fingers are an offense, to say nothing of the countless 
forms of foulness which lurk upon the thousands of 
| lips which press it. London * Truth ™ has precisely 
| phrased the Chairman's sentiments on this subject, in 
| recent verse, as follows : — 
THE BOOK OF LIFE—AND DEATH. 


“The book is an old one; its pages are stained; 
| Its covers with layers of grease are engrained ; 
Its edges, which once were by gilding made gay, 
Have been dog-eared and damp for full many a day: 
Its leather, which must have been new at some time, 
Is now black with dirt and all sticky with grime; 


In short — not to dwell on such features too much — 
’Tis a bad book to smell and a worse one to touch. 


The chemist, on subtle analysis bound, 

Fine scope for research in this volume has found: 

In its filth-crusted covers by him, as a fact, 

Most inimical germs to their lairs have been track’d: 
Of the microbes which rollick in dirt and in damp, 
His lens has displayed quite a populous camp; 
Nay, of noxious bacilli which act as a leaven 

In sundry diseases, he’s hap’d upon seven! 


And what do you think is this badly used tome, 

In which the pus cocci is too much at home: 

This book, which neglect has contrived to convert 
Into such an amalgam of mildew and dirt? 

What, what is this volume which science affirms 

Is the domicile now of a legion of germs? 

In the very next line you an answer may slip on — 
It’s the testament used in the court house at Ripon! 
The hale and the wholesome, the sick and unclean, 
The saint and the sinner, its kissers have been; 

Till it now may be said it fairly belongs 

To such things as should only be touched with the tongs.” 


RomMAN Law Lapies. —In his agreeable ++‘ Cau- 
serie,” in the December number of the Canada Law 
Journal, Mr. Charles Morse gives us to understand 


eid 
=e 








280 


The Green Bag. 





that although women were prohibited from pleading 
causes for others in the court of imperial Rome, they 
might plead their own, and frequently received a legal 
education. He says: — 


“Valerius Maximus tells us that there was a certain lady 
named Cafrania, wife of a Senator, who was addicted to 
verbal onslaughts of so violent a character upon a certain 
Praetor whenever she appeared before him, that in self- 
defense and in the interest of justice he made an edict 


forbidding all females from pleading for others in the courts | 


of Rome. Valerius calls this disbarred lady the most 
shocking names, which we deem it prudent not to translate. 
This przetorial inhibition found its way into the Pandects, 
where the reason for its promulgation is also stated in 
language quite as denunciatory of the embargoed Cafrania 
as that above referred to. [See Dig. 3, 1, § 1, in Galisset’s 
“Corpus Jurts Civilis.”.] It would seem, however, that, 
notwithstanding this ban upon female pleaders, the study 
of the law was regarded as a becoming pursuit by educated 
women in the reign of Justinian. Testimony of this fact is 
to be had in the following epigram by Agathias upon the 
death of his sister Eugenia, translated by Lord Neaves in 
his notes to the fourth edition of Lord Mackenzie’s ‘ Roman 
Law’: — 
‘ Blooming in beauty and in song before, 

Skilled in the splendid truths of legal lore, 

Here hid in earth Eugenie’s seen no more. 

Venus, the Muse, and Themis, at her tomb, 

Cut their fair locks, in sorrow for her doom.’ ” 


A PRIVILEGED CLeERIC.—In our youth we dis- 
ported ourselves in writing about the Ecclesiastical 
Courts and the Privileges of the Clergy in England. 
Just now there comes to us, in the « Law Times,” the 
following account of a highly privileged ecclesiastical 
person : — 


“ There is a specially privileged clerk in Holy Orders of 
the Church of Scotland who is a member of the College of 
Vicars-Choral of Hereford Cathedral. He draws his salary 
with regularity, but declines to intone the prayers or to as- 
sist in chanting the Litany in the cathedral. The Dean and 
Chapter attempted to cite him before Lord Penzance in the 
Court of Arches, but in a considered judgment, delivered be- 
fore hearing the parties, that learned and leisured and well- 
paid functionary held that the clerk of the Scottish Church 
was not subject to the Clergy Discipline Act of the Church 
of England, even though installed in an English benefice. 
And now the clerk is engaged in trying to prohibit the Dean 
and Chapter of Hereford from exercising a domestic disci- 
pline over him by citing him before their own body. This 
he objects to because (1) they already promoted the suit 
against him in the Arches Court, and (2) they cannot, he 
says, proceed against individual vicars-choral, but only 
against the body in its corporate capacity. A Divisional 
Court has granted a rule wisi to settle this nice question of 
ecclesiastical ethics.” 


As Ralph Waldo Emerson asked concerning pie, 
so we are led to ask, what is this person for? A man 


| early going to bed. 





in a boat must row, fish, or cut bait, and we are curi- 
ous to know what use can be extracted from this ob- 
stinate clerk. More especially do we desire to know 
why the kingdom should be taxed to support this 
luxurious official and to pay for his lawsuits. 


Escape. — An account in the English newspapers 
of a recent dash for liberty by a Dartmoor prisoner 
will remind readers of the opening scene in Dickens’ 
«* Great Expectations,” and of that piteous episode in 
‘* The Silence of Dean Maitland.” This prisoner 
panted for freedom, but he failed to achieve it because 
he could not steal any “ pants” to take the place of 
his telltale striped nether garments. He tells the 
story in his artless way as follows : — 

“I did take a swig or two out of some of the decanters 
of port wine and other Christmas drinks about, and I got 
two ’alves of plum pudden and a lot of breast of turkey 
stowed away in the pockets of that parson’s overcoat which 
I stole in the first house I entered. But it must be a queer 
country as lies around that prison; why, there don’t seem 


| . . . . 
| a single man to live there as ’as got more than one pair of 


pants to his legs, and it seems as ’ow they must all sleep 
with them under their pillows. Why, I was in one bloke’s 
bedroom while he was in bed, and, s’ help me, I think he 
must have been sleeping with his trousers on!” 

This poor fellow should have reflected that perhaps 
the wives wore them, and have searched among the 
feminine apparel. It would certainly have been so in 
this favored country. 


EARLY RISING. — The ancient sawyer said : — 


“Early to bed and early to rise 

Makes a man healthy and wealthy and wise.” 
But it doesn’t do anything of the sort. Take fora 
test that class of men who follow this maxim most 
literally, the farmers, and it certainly is not true of 
them. They are not especially healthy —they are 
very apt to be insane, and no wonder. They are 
never wealthy. And when we say that we think 
they cannot claim any superiority in wisdom, we are 
putting it very mildly and respectfully. Of course 
the Chairman, whose favorite theory of passing 
vacation is to loaf and lie down, cannot be expected 
to advocate early rising, whatever he may think of 
He thinks it very disrespectful 
to get up before the sun. That is the most unhealth- 
ful time of day, when all Nature is reeking with 
night-damp, and, so to speak, has not brushed her 
teeth. A walk on an empty stomach and before the 


| sun has done his beneficent office is a distressful 


and unwholesome exercise. But the Chairman is 
becoming an involuntary early riser, the victim of a 
species of insomnia. His trouble strongly resembles 
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that of a man who once called to consult a great 
authority on massage, residing in Carlsbad. He said 
he could not sleep. The doctor said: «+ You don’t 
look like a man troubled with insomnia. How much 
do you contrive to sleep?” «* Well, I generally sleep 
from about eleven till seven.” ‘+ Eight hours! isn’t 
that enough?” +«* Well, but Doctor, I can’t sleep in 
the daytime!” That is just the difficulty with the 
Chairman — he can’t sleep after six o’clock, A. M. 
The cause is the crowing of neighboring cocks. His 
neighbors in the rear keep roosters, some of which 
are expert in crowing and others are learning. The 
efforts of the latter remind him of the first attempts 
of a boy to whistle. It must be allowed, however, 
that these beginners are showing improvement, under 
assiduous practice, although they begin so early that 
their voices are hoarse with the dampness. One of these 
youngsters has a peculiar circumflex accent in his 
note that is extremely annoying. It is probably a 
birthmark. He is always the first on deck, and 
persists until he rouses his sleepy elders. He 
evidently regards that as smart, in this respect 
resembling a human baby. Then these birds hold 
dialogues with others near and far. Professor Garner, 
perhaps, could tell what they say, but we cannot, for 
their discourse is as unintelligible to us as one of 
those polyglot and penticostal operas in which the 
performers sing respectively in Italian, French and 
German. The whole performance is the more annoy- 
ing to us because we never eat eggs, and we try hard 
never to eat a rooster. This untimely cock-crowing 
marks the foolishness of early rising, for the cock is 
notoriously a brainless fowl and the silliest animal in 
creation — just the creature to get up early and 
disturb his neighbors’ sleep. We have had very 
serious thoughts about an endeavor to suppress this 
nuisance, and have wondered whether the courts would 
listen to an application for an injunction, or whether we 
have a right to take the law into our own hand, as in the 
case of a nocturnally howling dog, and suppress these 
feathered pests by some species of seductive poison. 
Have residents of a large city any right to keep 
roosters, or are we one of those abnormally nervous 
and sensitive persons for whom the law makes no 
allowance? We only wish we could shoot straight, 
or that the classic custom of sacrificing cocks to 
Esculapius might be restored, for there are many 
physicians living in our neigborhood. 





NOTES OF CASES. 


SELLING LAUDANUM TO ANOTHER’S WIFE. — An 
almost unprecedented case is Holleman v. Harvard, 
119 N.C. 150; 34 L. R. A. 803, in which it was 
held that the sale of laudanum as a beverage to a 
married woman, knowing that it is destroying her 





mind and body and causing loss to her husband, 
when continued after his repeated warnings and pro- 
test, renders the seller liable to him for the damages 
which he sustains on account of the loss of her serv- 
ices. The Court said :— 


“The action is a novel one. With the exception of the 
case of Hoard v. Peck, 56 Barb. 202, which, in its most 
important aspects, resembles the one before us, we have 
been able to find no precedent in the English common-law 
courts or in the courts of any of our States. It does not 
follow, however, that because the case is new the action 
cannot be maintained. Ifa principle upon which to base 
an action exists, it can be no good objection that the case 
is anew one. It is contended for the defendants, though, 
that there is no principle of the common law upon which 
this action can be sustained, and that our own statutory law 
gives no such remedy as the plaintiff seeks in this action for 
the wrong done to him by the defendants, and that the 
novelty of the action, together with the silence of the ele- 
mentary books on the subject-matter of the complaint, while 
not conclusive, furnishes strong countenance to their con- 
tention. It is claimed for the defendants that while in the 
abstract such facts as are stated in the complaint would 
make the parties charged guilty of a great moral wrong, 
there would be no legal liability incurred therefor. It was 
argued for the defendants that there was no legal obligation 
resting upon themselves not to sell the drug, as is alleged, 
to the plaintiff’s wife, or upon the wife not to use it; that 
many of the ancient restrictions upon the rights of married 
women had been repealed by recent legislation, or modified 
by a more liberal judicial construction; that a married wom- 
an was ordinarily free to go where she would, and that the 
husband could not arbitrarily deprive her of her liberty, nor 
use violence against her under any circumstances, except in 
self-defense, and that, if he could not restrain her locomo- 
tion and her will, he could not prevent her from buying the 
drug and using it; that the wife’s duty to honor and obey 
her husband, to give to their children motherly care, to 
render all proper service in the household, and to give him 
her companionship and love, was a moral duty, but that 
they could not be enforced by any power of the law, if the 
wife refused to discharge them. But notwithstanding the 
claim of the defendants, we think this action rests upon a 
principle, —a principle not new, but one sound and consis- 
tent. The principle is this: ‘ Whoever does an injury to 
another is liable in damages to the extent of that injury. It 
matters not, whether the injury is to the property, or the 
person, or the rights, or the reputation, of another.’ Story, 
J., in Dexter v. Spear, 4 Mason, 115. And also in the third 
book of Blackstone’s Commentaries (chap. 8, p. 123) it is 
written: ‘Wherever the common law gives a right, or pro- 
hibits an injury, it also gives a remedy, by action.’ A mar- 
ried woman still owes to her husband, notwithstanding her ' 
greatly improved legal status, the duty of companionship, 
and of rendering all such services in his home as her rela- 
tions of wife and mother require of her. The husband, as 
a matter of law, is entitled to her time, her wages, her earn- 
ings, and the product of her labor, skill and industry. He 
may contract to furnish her services to others, and may sue 
for them, as for their loss, in his own name. And it seems 
to be a most reasonable proposition of law that whoever 
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willfully joins with a married woman in doing an act which 
deprives her husband of her services and of her companion- 
ship is liable to the husband in damages for his conduct. 
And the defendants owed the plaintiff the legal duty not to 
sell to his wife opium in the form of large quantities of 
laudanum as a beverage, knowing that she was, by using 
them, destroying her mind and body, and thereby causing 
loss to the husband. The defendants and the wife joined 
in doing acts injurious to the rights of the husband. From 
the facts stated in the complaint, the defendants were just 
as responsible as if they had forced her to take the drug, 
for they had their part in forming the habit in her, and 
continued the sale of it to her after she had no power to 
control herself and resist the thirst; and that, too, after the 
repeated warnings and protests of the husband. There is no 
difference between the principle involved in this action and 
the principle upon which a husband can recover from a 
third person damages for assault and battery upon his wife. 
That assaults and batteries are made criminal offenses 
makes no difference, the foundation of the husband’s suit 
being, not for the public offense, but for damages, — com- 
pensation for the injury which he has sustained on account 
of the loss of his wife’s services. The sale of the laudanum 
by the defendants to the plaintiff's wife, under the circum- 
stances set out in the complaint, was willful and unlawful, 
and the husband’s injury is just as great as if his wife had 
been disabled from a battery committed on her, although 
the unlawful act is not indictable. 

“The defendant’s counsel also insisted that the selling 
of laudanum is a lawful business, that it is on the same 
footing as the sale of spirituous liquors unrestrained by the 
statute. It is true that there is no statutory provision in 
North Carolina prohibiting the sale of laudanum as a bev- 
erage or as a medicine, but it does not therefore follow that 
a sale of it under all circumstances is lawful. As is well said 
in Hoard v. Peck, 56 Barb.; ‘ Its lawfulness or unlawfulness 
depends upon the circumstances of the sale, and the uses and 
purposes to which it is to be applied.’ It is lawful to sell 
laudanum as a medicine. It is also lawful to sell spirituous 
liquors as a beverage upon the dealer’s complying with the 
license laws, except in the cases prohibited by statute. Cer- 
tainly no fair inference can be drawn from this that dam- 
ages may not be recovered from one who knowingly and 
willfully sells or gives laudanum or intoxicating liquors to a 
wife, in such quantities as to be attended by such conse- 
quences to the wife as are set out in the complaint in this 
action. But laudanum is well known to be a poisonous 
drug. Asa beverage, it cannot be drunk without injury to 
the body, affecting the health of the physical and moral 
powers, and this is known to most persons of ordinary in- 
telligence and to all druggists. The defendants knew, tak- 
ing the complaint in this appeal to be true, that the plain- 
tiff's wife did not buy the laudanum for medicine. They 
knew that she was buying it as a beverage; that she was 
violating her duty to her husband in destroying her health, 
and thereby rendering herself unfit as a companion for him, 
and to render proper service in the household. They assisted 
her and encouraged her, for gain, with the means of doing 
all this in face of his protests and warnings. The habit she 
had formed was the direct result of the use of the drug, 
which the defendants sold to her in such large quantities, 





and they knew it, and persisted in it, although repeatedly 
warned and entreated by the husband not to do so. His 
honor erred in sustaining the demurrer. It ought to have 
been overruled.” 

We think it is correctly remarked by the editor of 
the L. R. A. in connection with this decision: 
‘¢ To avoid the maxim Volenti non fit injuria the de- 
cision must rest upon the fact that she had become 
incapable of rational action in the matter, so that the 
injury to her is like an injury to property or to a per- 
son zon compos mentis.”” But that leaves the question 
of injury to the husband unanswered. It may be 
plausibly argued that the principle involved is similar 
to that in cases of seduction or enticing away another’s 
servant, in which the willingness of the seduced or of 
the servant is no defense. In the New York case one 
judge dissented, observing : «* The plaintiff’s wife was 
responsible to no human tribunal for her conduct.” 
«« The wrong in this case, if it could be regarded as a 
legal wrong, was committed by the wife of the plaintiff, 
and not by the defendant.” We are by no means cer- 
tain that the case is as clear against the plaintiff as we 
thought it, many years ago, when we wrote of it : — 


“ Next we shall come down on them for selling our wives 
patent medicines and female specifics. The corset-maker 
shall suffer, and the shoemaker who puts small heels on our 
wives’ boots. In those States where lotteries are lawful, let 
the lottery dealers beware of selling too many tickets to 
married women. I am by no means certain that the doc- 
trine may not be reasonably invoked against revival 
preachers, who drive weak women mad by powerful dis- 
courses, and against the advocates of woman’s rights, who 
alienate our wives’ affections from us by holding up the 
glittering prospect of the ballot.” 


DETENTION OF WITNESSES. — Solomon said: 
«« There is nothing new under the sun”; and the old 
hymn says: ‘* To Thee there’s nothing old appears, 
Great God, there’s nothing new.” It is the same to 
a considerable extent in the law, so far as principles 
are concerned. Legal novelty chiefly consists in 
applying the old principles to new conditions. So 
doubtless the decision in Hull v. County Commis- 
sioners, 82 Md. 618; 51 Am. St. Ref. 484, that a 
witness confined in prison by the government, to 
secure his attendance, simply because of his inability 
to procure security for his attendance, may recover 
his Zer diem fee for attendance for every day of his 
confinement, will strike most practitioners as novel, 
although perfectly right. But it seems to be old law, 
for the Courts cite precise precedents from the Federal 
Circuit Court and those of Michigan, Missouri and 
Iowa. Of course this doctrine would not apply to 
those States which refuse witness fees in criminal 
cases. 
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Communications in regard to the contents of the Magazine should be addressed to the Editor, 
HORACE W. FULLER, 15% Beacon Street, Boston, Mass. 





The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of inter- 
est to the profession; also anything in the way 
of legal antiquities or curiosities, facetia, anec- 
dotes, etc. 


LEGAL ANTIQUITIES. 
LorpD Bacon, in his advice to Mr. Justice Hut- 
ton, says: “ You should be a light to jurors to 


open their eyes, but not a guide to lead them by 
their noses.” 





a 


FACETIZ. 


One of the grand jury lately in session at 
Belleville got off rather a bright thing the other 
day, though it was some time before his col- 
leagues in the study of crime tumbled to it. 
They were coming through the back yard of the 
Belleville House, and stopped to watch a butcher, 
who was at work ona hog. One of them made 
the remark, “‘ We’ve just been investigating the 
case of a man charged with assault with intent 
to kill, and here is a man who kills with intent 
to salt.” 


“Ou,” said the lady lecturer, “I have had 
such a delightful conversation with the gentleman 
you saw bow to me as we left the train. He told 
me that the emancipation of woman had been his 
life work for ever so many years.” ‘ Yes,” said 
the woman who had come to meet her, “that is 
so. He has been a divorce lawyer ever since I 
could remember.” 


A LAWYER brought a suit against a rich corpora- 
tion for a man of good standing in the commu- 
nity, and of rather exceptional attainments. In 
the course of his argument, he declared ina loud 
voice, for the purpose of gaining the sympathy of 
the jury :— 

«« Gentlemen of the jury, who are the parties to 
this important litigation? Why, on the one side 
there is a powerful corporation, with an overflow- 





ing treasury, and on the other side ” (pointing to 
his client, who was seated in the bar), “ there is 
my poor, simple, uneducated client.” 

“Did you win your suit?”’ inquired a friend of 
the plaintiff a few days after. 

“ Yes,” was the reply, “I won my suit; but I 
shall never employ that lawyer again. He called 
me a fool, and the jury believed it.” 





NOTES. 


TueE bill providing a limited indemnity for the 
loss of registered letters has become a law. The 
maximum of indemnity on any single registry is 
fixed at ten dollars. There is every reason for 
supposing that the registered mail business will 
increase, as a direct consequence of this new law. 


Four Buffalo reporters attended a prize-fight in 
a professional capacity, and the “mill” being 
raided by the police, were promptly captured with 
the party. Judge King, of that city, before whom 
they were brought, released them, declaring that 
it was a principle of law, as well as of common 
sense, that three kinds of men were permitted to 
go anywhere without blame — doctors, clergymen 
and reporters. 


Tue English Criminal Statistics for the year 
1895 fortify the view which we have consistently 
advocated, and in which the majority now concur, 
that excessive punishment defeats its own object. 
Crime actually declines in proportion as the sen- 
tences are merciful. These are the words of this 
interesting record: “This remarkable decrease 
in crime goes on pari passu with a still further 
reduction in the length of sentences. In 1895 
the number of sentences of penal servitude has 
fallen from 956 to 803, and the sentences of im- 
prisonment for one year and upwards from 765 to 
762.” 

Some curious facts concerning crime and suicide 
disclosed by these statistics may be mentioned. 
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Heat aggravates crime; cold reduces it. Also, 
the decrease of crime goes on simultaneously 
with a period of special distress and poverty. 
Suicides decline in very cold weather. Drowning 
is the common method, which explains this. 
Drunkenness is highest in April and December — 
lowest in April. — Zhe Law Times. 


THE oldest will extant, unearthed by Professor 
Petrie at Kahum, Egypt, is at least four thousand 
years old. In its phraseology, the will is singu- 
larly modern in form, so much so that it might be 
admitted to probate to-day. 


Tue Oklahoma senate has agreed upon the 
absolute separate school measure as it passed the 
house, providing for separate school districts, 
separate school boards and separaté funds for 
white and colored children. 


THERE are 52 penitentiaries and over 17,000 





jails in the United States. They cost $500,000,000 | 


to build. Over 900,000 persons were incarcerated 
in the year 1892. The criminal expense to the 
country is not less than one hundred millions 
annually. — Current Literature. 


Pror. CHRISTOPHER G. TIEDEMAN, LL. D., has 
resigned his chair in the University Law School, 
New York, the resignation having been tendered 
to the Council of the University in the early part 
of March, to take effect at the close of the cur- 
rent college year. Prof. Tiedeman was appointed 
in the fall of 1891, when the law school was re- 
organized under the leadership of the late Austin 
Abbott. 


In Kansas a law has been proposed which 
meets with favor and which promises to employ 
convicts without displeasing the representatives of 
organized labor. This law would divide the con- 


victs into three classes, one of which would be 
employed in digging irrigating ditches, another in 
road-building, and another in raising farm prod- 
ucts for the State institutions — the most vicious 
alone to be kept at the State Prison, where they 
would be engaged in breaking rock to be used in 
building State macadamized roads. 





THERE is in the strong rooms of one of the 
oldest private banks in London a large quantity of 
jewels, plate, and other valuables which were 
deposited for safe custody by French refugees 
shortly before the outbreak of the Revolution. 
Several of the depositors claimed their belongings 
after the coup ad’ état, but the present deposits are 
still awaiting claimants. 


THE law class of the Syracuse University has 
adopted the following college yell : — 


Agency, contracts, bills and notes, 
Equity, pleadings, sales and torts, 
Domestic relations; Raw! Raw! Raw! 
Syracuse ’Varsity, 
College of Law! 


Miss EuisE Brown, a dressmaker, recently sued 
Rev. Frederick Hetling, Vicar of Christ Church, 
London, for the recovery of a sovereign which she 
had put into the collection-box while in a fit of 
temporary aberration. Occasionally such lapses 
came over her, she said. For two years she did 


| not go to church, but at length she decided to at- 


tend Mr. Hetling’s early communion service, and it 
was there that the aberration of judgment fell on 
her and led her to put into the plate a sovereign, 
which she now wished to recover, as she had 
changed her views on ecclesiastical polity. The 
lady told the judge that she did not believe she 
would have given the sovereign had she been in 
her right mind. ‘The judge said that what was 
given for charity or for church purposes could not 
be recovered, and he accordingly gave judgment 
for the defendant. 


A NEGRO had stolen a hog from Mr. Hender- 
son of Tennessee, and as witness Mr. Hender- 
son took the stand, and the justice of the peace 
began: “Is your name Tom Henderson?” “Of 
co’se,” was the reply. “ Didn’t reckon I'd bin 
changin’ names, did yo’, Squar’?” “ Live in this 
yere town?” “Sartin, I do. That’s a power- 
fully foolish question to ask me.’’ “ Reside in 
this yere county and State, I take it?’’ continued 
the Squire. ‘Suck my hide, but of co’se I do!” 
exclaimed the plaintiff. “I was bo’n right yere and 
never wandered fifty miles away, and yo’ know it 
and the laws knows it.” “On the fifth day of this 
month were yo’ in possession of a certain spotted 
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hog weighing about 120 pounds and hevin’ a 
kink in his tail?” “Of co’se. I was in posses- 
sion of six hogs, and he was one of ’em. What’s 
all this beatin’ around fur, Squar’? Why don’t 
yo’ go ahead and let me sw’ar to the k’llin’ and 
findin’?”’ ‘ Law is law, Tom, and we must go 
’cordin’ to law or we can’t makeacase. Was yo’ 
out in the woods in the afternoon of the 5th?” 
““T was.”’ “ Gettin’ chestnuts?” “Yes.” “ Find 
any?” *’Bout half a bushel, but what’s the 
matter now? What has chestnuts got to do with 
that hog?” ‘Steady, Tom. Is yo’r eyesight 
good?” ‘Jess h’ar him. Squar’ Taylor, that 
ain’t no law. That’s only foolin’ around, jess like 
a man lookin’ up a coon tree when the coon is 
somewhar’ else.” ‘‘ How about yo’r hearin’?”’ 
continued his honor. ‘Say, Squar’,’”’ continued 
Tom, as he rose and pounded on the desk, “ this 
hain’t no case whar’ somebody traded mewls, 
but it’s a case whar’ that pesky Abe Salter stole 
one of my hogs, and is yere to be tried fur it, 
now yo’ quit fussin’ and go ’cordin’ to law, or I’ll 
walk right off.” “Wall, Tom, I reckon we've 
made a good ‘nuff case,” said his honor, as he 
closed the law book before him, “and Abe Salter 
is sentenced to three months in jail, and will be 
took thar’ right off !”’ 





CURRENT EVENTS. 


A CURIOUS row over the divorce question has arisen 
in a village of Brittany, the most strongly Catholic 
part of France. The mayor, whose duty it is to per- 
form the civil marriage ceremony, refused to marry a 
couple because the man had been divorced, and sent 
in his resignation. The assistant-mayor and four 
municipal councilors were asked in turn to perform 
the ceremony, and, rather than comply, resigned one 
after the other. The sub-prefect of the district re- 
fuses to accept the resignations, the disappointed 
bridegroom has sued the recalcitrant officials for ten 
thousand francs damages and six francs for every day 
he remains unmarried, and the district attorney 
threatens to prosecute them in behalf of the state. 


JAPAN is a literary country, with a history of writ- 
ing and literature since at least A.D. 712. Last 





year the number of books published was 26,965, of | 


which 20,000 were translations or compilations. Law 
led with 4,830; religion followed with 1,183; paint- 
ing and sculpture had 3,000; music, 1,022; Jap- 
anese poetry, 982; and works in belles-lettres, nov- 
els, stories, criticisms, etc., 1,112 titles. — 7he Critic. 





AT Kew no watch has yet succeeded in getting the 
one hundred marks which signify perfection. The 
Kew test is no light one. The watch is tested in 
every position, and its rate registered, not only per 
day, but per hour; it is hung by its pendant, hung 
upside down, hung on each side, placed dial down 
and back down and at any number of angles, and to 
finish up with is baked in an oven and frozen in an 
ice-pail. A watch with a Kew certificate is a com- 
fort to its owner. When it is considered that it 
makes eighteen thousand vibrations in an hour, and 
must not vary a second a week, while a quarter turn 
of its two time screws, meaning the millionth of an 
inch, will make a difference of twenty seconds a day, 
the delicacy of its adjustment will be appreciated. 


ACCORDING to a decision just rendered by the su- 
preme court of appeal at Paris, all companies incor- 
porated for the purpose of carrying on business in 
France must he incorporated in France itself, accord- 
ing to the French company law. As there area large 
number of American enterprises of one kind and an- 
other in France, this attitude on the part of the 
French authorities is worthy of serious consideration, 
all the more as it is a matter for discussion as to 
whether it does not constitute a violation of the stip- 
ulations of France’s treaties of commerce with foreign 
countries. 


THE taxable wealth of the negro population of the 
United States is over three hundred millions of dol- 
lars. There are twenty-three thousand four hundred 
and sixty-two negro church bodies, with church prop- 
erty valued at over twenty-six millions of dollars. 
There are over one thousand college-trained colored 
ministers. 

SNAKES and wild animals claim an increasing num- 
ber of victims in India. According to the last yearly 
returns, 3,014 persons died from snake bite, while 
22,086 were killed by wild animals, tigers and wolves 
claiming the largest number of victims. 


For a fee of from two to eight cents a message, one 
may talk from the smallest of Swiss towns over a long 
distance telephone system to any part of the country, 
The instrument is kept in perfect repair, and the serv- 
ice is excellent. 

PROFESSOR LANG of Vienna declares that sponges, 
owing to the impossibility of killing germs in them, 
have long since been banished from the surgeon’s 
table, and should also be excluded from the bathroom 
and washstand. 
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LITERARY NOTES. 


A Nove. by Frank R. Stockton, ‘‘ The Great 
Stone of Sardis,” begins in the June number of 
HARPER’S MAGAZINE. It is a humorous romance of 
the twentieth century, a salient feature of which is a 
submarine expedition to the North Pole. The open- 
ing article, «*A New Switzerland,” written and 
illustrated by Edwin Lord Weeks, is an account of 
travels and adventures in the Dauphiné, a part 
of Switzerland as yet uninvaded by the tourist. «*An 
Elder Brother to the Cliff-dwellers,” by T. Mitchell 
Prudden, is an account of the Indian’s experiment in 
civilization which was thwarted by the advent of the 
white man. ‘Henry Gladwin and the Siege of 
Pontiac,” by Charles Moore, is an historical account 
of a hitherto obscure episode in American history 
compiled from original sources. In ‘* The Celebrities 
of the House of Commons,” the first of two papers 
on the British Parliament, T. P. O’Connor, the bril- 
liant Irish leader, sketches the life and character of 
his political contemporaries, and tells many anecdotes 
of parliamentary life. “Within the Eye of Honor,” 
by George Hibbard, is a short story raising questions 
of social casuistry. It is illustrated by C. Dana 
Gibson. «Grandmother Stark ” is one of the series 
of Lin McLean stories by Owen Wister. 





KoreEA, that bone of contention between China 
and Japan, is a land of strange customs, some of 
which Prof. Edward S. Morse describes in the May 
number of APPLETON’S POPULAR SCIENCE MONTHLY. 
“ Highway Construction in. Massachusetts,” is de- 
scribed, with illustrations, by Charles L. Whittle — 
that is, the improved highway construction that has 
come in response to the modern demand for good 
roads. Prof. Frederick Starr begins a series of papers 
on scientific societies with a history of « The Daven- 
port (Iowa) Academy of Natural Sciences,” giving 
portraits of its leading spirits and other illustrations. 
‘¢ The Latent Vitality of Seeds,” which enables them 
to germinate after long keeping or extreme refrigera- 
tion, is discussed by M. C. de Candolle. 


A BEAUTIFUL cover in nine colors, from a design 
by Gorguet, the distinguished French artist, gives 
promise of the bright and spring-like contents of the 
May number of SCRIBNER’S MAGAZINE. It launches 
a new kind of college article—a reminiscent and 
discursive account of ‘* Undergraduate Life,” old 
and new, which is always The College in the minds 
of its graduates. Edward S. Martin, one of the 
founders of the «‘ Lampoon,” and a graduate of °77, 
opens the series with Harvard. His account of the 


career of a typical Boston boy on his way through 
the social mazes of Harvard is not only amusing, but 





of great value as a picture of real student life. Judge 
Robert Grant, who, as undergraduate, post-graduate 
and law student, spent a decade at Harvard, gives his 
reminiscences of “ Harvard College in the Seventies.” 
Princeton will be exploited in the June number by 
James W. Alexander, and Yale in the July by Judge 
Henry E. Howland. H. J. Whigham, the amateur 
champion in America, contributes an article on 
«“ Golf,” which is almost free from technicalities and 
full of valuable points for the beginner or the expert. 
What he has to say about links will surprise most 
American golfers. May is the drawing-room month 
in London, and C. D. Gibson describes and pictures 
it in his fourth article. A presentation at Court is 
pictured for the first time from life by an American 
artist. Mr. Davis’s “Soldiers of Fortune” has 
reached its dramatic climax in the description of the 
Revolution and flight of the President’s wife. It is 
the strongest piece of writing Mr. Davis has ever 
done, and shows him a larger man in a literary way 
than even his admirers anticipated. 


THE CENTURY for May contains a group of three 
papers dealing in an authoritative way with a fresh 
topic—the scientific uses of kites. Mr. J. B. 
Millet writes on “Scientific Kite-Flying,” with special 
reference to the experiments at the Blue Hill Observa- 
tory, near Milton, Mass. Mr. William A. Eddy writes 
of « Photographing from Kites,” giving an account 
also of his experiments in telephoning and telegraphing 
through lines suspended from kites — the first known 
experiments of the sort. Lieut.-Gen. Schofield con- 
tributes the first of his records of unwritten history, 
his article dealing this month with «* The Withdrawal 
of the French from Mexico,” and including an impor- 
tant letter from Gen. Grant to Gen. Sheridan showing 
the attitude of the United States government towards 
the French invasion. Affairs in the East are treated 
in an article on ‘* Crete, the Island of Discord,” by 
Demetrius Kalopothakes, a Greek writer educated in 
America, now resident in Athens, and in a paper on_ 
‘©The Royal Family of Greece,” by Prof. Benjamin 
Ide Wheeler, late of the American School of Athens, 
who writes from personal acquaintance with King 
George and the Greek princes. 


THE June number of the NATIONAL MAGAZINE 
contains an illustrated article of unique interest 
which gives an account of the well-known verses 
of «* Mary Had a Little Lamb,” together with a por- 


_ trait and a life of the woman who was ¢he Mary. 


The sketch is written by @ mzece of this lady. “ Anti- 
toxin; a Modern Triumph,” by Dr. H. B. Boulden, 
an illustrated article on the new discovery, also 
appears in this number. 
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On the question of how to save the fur seals the 
REVIEW OF REVIEWS takes the ground that President 
Jordan’s recommendations should be heeded at once, 
and that, without waiting for England’s sanction, the 
United States should absolutely prohibit American 
citizens from engaging at any season of the year in 
the taking of seals in the open sea. All who remember 
Mr. Stephen Bonsal’s brilliant services last winter as 
Cuban war correspondent to the New York “ Herald” 
will be interested in his statement of «‘ The Real 
Condition of Cuba To-day.” The editor declares 
that the charter of the Greater New York, as passed 
by the legislature, is «*a practical impossibility.” 
The limitation of the mayor’s power of removal to 
six months makes the charter, in Dr. Shaw’s opinion, 
a huge piece of folly. ‘*With that limitation re- 
moved, objectionable as the instrument would remain 
in many respects, it would not be — what it now is 
for practical purposes—a_ self-evident absurdity.” 
There is also a brilliant character sketch of M. Hano- 
taux, the French Chancellor, written by the Baron 
Pierre de Coubertin. 


THE complete novel in the May issue of LIpPIN- 
coTT’s is ‘*Jason Hildreth’s Identity.” ‘*A Star 
Route Case,” by Mary E. Stickney, is a tale of old 
days in the West, when mail coaches were ‘held 
up” by agents of their owners. Joseph A. Altsheler, 
in *¢My Pennsylvanian,” deals humorously with a 
supposed incident of the Revolutionary War. Alva 
Fitzpatrick traces the fortunes of certain ‘‘ French 
Pioneers in Ameriza,” i. e. Napoleonic exiles who 
came to Alabama after the downfall of the empire. 
Mrs. Schuyler Van Rensselaer writes of the «* Begin- 
nings of Liberty in New York,” questioning some as- 
sertions of S. G. Fisher. 





WHAT SHALL WE READ? 


This column ts devoted to brief notices of recent pub- 
fications. We hope to make it a ready-reference 
column for those of our readers who desire to in- 
Sorm themselves as to the latest and best new books. 


(Legal publications are noticed elsewhere.) 


IN Memories of Hawthorne,’ Mrs. Lathrop pays a 
sweet tribute to her father and lays the reader under 
a lasting obligation for an opportunity to join, as it 
were, the family circle and see what a lovable man 
the great writer was. We are not over fond of 
memoirs, but we could linger for hours over this 
simple story of Hawthorne's life, so delightfully is it 

1 MEMORIES OF HAWTHORNE. By Rose Hawthorne Lathrop. 


Houghton, Mifflin & Co., Boston and New York, 1897. Cloth. 
$2.00. 





told. A voluminous correspondence shows how the 
man endeared himself to all who knew him, and Mrs. 
Lathrop relates many interesting incidents never be- 
fore published. 


Messrs. DEWOLFE, FISKE & Co. will publish 
shortly a book entitled Samuel Sewall and the 
World He Lived In, by N. H. Chamberlain, author 
of “ Autobiography of a New England Farmhouse.” 
The author has gathered his material from the old 
Boston and New England life of 1630-1730. A 
number of interesting Sewall portraits and other illus- 
trations, for the most part published now for the first 
time, lend a picturesque value to the work. 


A Transatlantic Chatelaine,? by Helen Choate 
Prince, is an interesting story of an American girl 
who marries a descendant of one of the oldest fami- 
lies in France and whose money is used to build up 
the family fortunes. One of the characters disapproves 
strongly of international marriages, asserting that 
an American cannot realize the strong hold that the 
traditions and rank of the old families have on the 
minds of their descendants. Love has no part or 
place in these marriages on the part of the husband, 
his only idea being to keep up the family name and 
state. The story is strongly and well written and 
demonstrates that the author is a worthy descendant 
of her illustrious grandfather, Rufus Choate. 


The Wisdom of Fools* is a collection of stories by 
Margaret Deland, having a slight connecting thread. 
They deal with questions that trouble us all at times, 
questions which cannot be decided for the multi- 
tude, but which each one of us must decide according 
to his conscience. They are well and strongly writ- 
ten, and leave an impression on one’s mind not easily 
to be effaced, — which is more than most of the 
prevalent short stories do. 


—- =<. 


NEW LAW-BOOKS. 


AMERICAN NEGLIGENCE REPORTS. VOL. 1. Nos. 
1 and 2. A Monthly Report of all Current 
Cases in Negligence. Edited by Joun M. 
GARDNER of the New York Bar. Remick & 
Schilling, New York. Price per volume, $5.50. 
The plan of these Reports is to furnish in a con- 

venient form promptly each month all the current 

decisions upon the subject of negligence (commencing 

January, 1897), reporting the novel and more impor- 
2A TRANSATLANTIC CHATELAINE. By Helen Choate 


Prince. Houghton, Mifflin & Co., Boston and New York, 1897. 
Cloth. $1.25. 


8 THE Wispom oF Foots, by Margaret Deland. Hough- 
ton, Mifflin & Co., Boston and New York, 1897. Price, $1.25. 
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tant cases in full, while those reported in abstract are 
to contain a clear, intelligent and concise statement of 
the facts. The plan of reporting cases in abstract was 
adopted some years since in a series of reports, titled 
‘« The Reporter,” which enjoyed a large support from, 
and was approved and complimented by members of 
the bar throughout the United States. Upon the 
completion of a volume in monthly issues the perma- 
nent bound volume will follow, containing official 
citations. The monthly advance sheets (not to be 
returned for binding), permanent bound volume with 
official citations, and expressage, all for the mod- 
erate price, $5.50. The design of these reports is 
excellent, and judging from the initial numbers, Mr. 
Gardner will make them of great value to the profes- 
sion. 


THE TRUE DocTRINE OF ULTRA VIRES IN THE LAW 
OF CORPORATIONS. Being a concise presenta- 
tion of the doctrine in its application to the 
powers and liabilities of private and municipal 

By Reupen A. Reese, of the 

T. H. Flood & Co., Chicago, 

Law sheep. 


corporations. 
Colorado Bar. 


1897. $4.00 net. 


The purpose of this volume, as stated in the preface, 
is ‘* to set forth in a concise and practical way the 
established principles of the Doctrine of Ultra Vires 
in its application to the acts and contracts of corpora- 
tions both public and private.” In the preparation 
of this work some 4,000 of the latest and most im- 
portant decisions of the higher courts of America and 
England have, been examined and are cited. The 
propositions laid down and the principles deduced 
from these adjudications are, in the main, stated in 
the exact language of the court; and where courts 
are in conflict respecting the proper application of the 
doctrine to the different phases of corporate acts or 
contracts, the author has not shirked what he deemed 
his duty to point out in vigorous ard convincing lan- 
guage, the apparent inconsistencies and misconcep- 
tions which logically follow the loose construction 
which is sometimes put upon this doctrine. The 
work will prove to be of great practical value to cor- 
poration lawyers, and we heartily commend it to the 
profession at large. 


A TREATISE ON THE AMERICAN LAW OF GUARDIAN- 
sHip of Minors and Persons of Unsound Mind. 
By J. G. WoeRNeR. Little, Brown & Co., Bos- 
ton, 1897. Lawsheep. $6.50 me?. 


Judge Woerner, who is well known to the legal 
profession through his admirable treatise on ‘* The 








American Law of Administration,” further increases 
our obligation to him by the preparation of this 
exhaustive work upon the law of guardianship. The 
leading features which made « The Law of Adminis- 
tration” so practical and so popular are not lacking 
in this new work. The subject, after a general intro- 
duction, is divided into two parts — the guardianship 
of minors and of persons of unsound mind. It is 
then subdivided into the natural and logical titles, 
treating successively the instituting of guardianship 
over minors, the functions of guardians of minors, 
the conversion of real estate of minors, the guardians’ 
accounting, the procedure to establish unsoundness 
of mind, the functions of guardians of persons of 
unsound mind, the close of the guardianship. Each 
statement of the law is supported by citations to the 
decisions of the courts of last resort, and where 
necessary or advisable, to the statutes, of all the 
States, and of the United States. The total number of 
cases cited, as in the work on Administration, is very 
large, while they are selected with all the discrimina- 
tion shown by Judge Woerner in the earlier book. 
No recent publication deserves a heartier welcome, 
and we are sure its merits will be fully appreciated by 
all practicing lawyers. 


THE ORDER OF THE Coir. By ALEXANDER PULLING, 
Serjeant-at-law. William Clowes & Son, Lon- 
don. The Boston Book Co., Boston, 1897. 
Cloth, $3.00. 


The original edition of this exhaustive chronicle of 
the antiquity and dignity of the degree of Serjeant- 
at-Law, which was published at the price of two 
guineas, has been reissued by the present publishers 
at a price which brings it within the means of every 
lawyer. The Order of the Coif has been bestowed 
on many distinguished men, erudite lawyers, power- 
ful advocates, great judges, and masterly writers, and 
its history must be a matter of great interest, not only 
to lawyers, but to the students of the Constitution and 
History of England. Serjeant Pulling treats his sub- 
ject in a most interesting manner, and gives us the 
early history of the order, together with an account 
of the Aula Regis and the courts at Westminister 
Hall derived from it: the Justiciars, the Judges, and 
serjeants of the Coif, the Apprenticii ad Legem, 
the Inns of Court, the forms, solemnities, and 
usages kept up by the bench and the bar, records 
and memoirs of the old Order, and its many dis- 
tinguished members, their legal and social posi- 
tion, and the gradual innovations on the old 
institution. The book is fully and finely illustrated, 
and deserves to find a place in every lawyer’s 
library. 
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